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This is the third edition of a highly practical work.  First written in 1992 by John Godwin, a Sydney solicitor, it has been updated with cases and statute law to the year 2000.  It is meant primarily for legal practitioners and community groups concerned with presenting relevant and informed submissions to courts as to sentences appropriate to convicted persons who are living with HIV or AIDS.  Its production has been assisted by the Disability Advisory Council of the NSW Attorney-General's Department and the AIDS Council of New South Wales.  Although the kit (actually an extended booklet) is concerned with legislation relevant to impairment in health as it affects sentencing in New South Wales, the non-statutory material is equally applicable to all Australian jurisdictions.  


The first chapter gives basic information about the nature of HIV and how that condition may progress to the potentially life-threatening end stage of AIDS.  The second chapter details the ways in which imprisonment may be more burdensome for some people with HIV or AIDS than for people without those conditions.  The third chapter collects relevant federal and State legislation.  The Crimes Act 1914 (Cth), s 16A(2), for example, directs the attention of a court sentencing a person convicted of a federal offence to "the physical or mental condition of the person" (par (m)).  The common law would probably require such matters to be taken into account.  However, the reference to such considerations, and the mandatory terms in which the subsection is expressed, provides a foundation for the judicial elaboration to which chapter 4 refers.


Chapter 5 considers non-custodial sentencing for people with HIV and AIDS.  Chapter 6 addresses the evidence that may be required to provide a court, proceeding to sentence an HIV positive person, so that the Court will be made aware of the general nature of the condition and the particular ways in which custodial punishment may fall unequally upon a person living with HIV or AIDS.


Correctly, the kit makes it clear that the mere fact that a person is HIV positive cannot provide that person, standing for sentence, with an immunity from punishment nor place him or her in a privileged position in comparison with other offenders convicted of offences which, objectively, are similar.  The kit describes the way in which the characteristics relevant to an offence and those relevant to the offender will be taken into account in sentencing where judicial officers have a discretion within a limit commonly fixed by a maximum penalty provided by legislation.  


The starting point for the analysis are the reasons of Chief Justice King (wrongly described as King J) in R v Smith (1987) 44 SASR 587; 27 A Crim R 315.  There, this well-known passage appears:  "Generally speaking, ill health will be a factor tending to mitigate punishment only when it appears that imprisonment would be a greater burden on the offender by reason of his state of health or where there is a serious risk of imprisonment having a gravely adverse effect on the offender's health".  That approach was approved by the High Court in Bailey v DPP (1988) 78 ALR 116; 34 A Crim R 154.  It has been used in many cases since as the starting point for analysis of any evidence that is provided concerning the "greater burden" which custodial punishment may occasion in a particular case for an HIV positive offender.  


Sometimes there will be no evidence of any additional burden.  The offender may be at an early stage in the progress of the virus or the viral load may be controlled by anti-viral drugs which are now available in prison, as outside.  Nevertheless, a number of considerations are mentioned to which, in particular cases, specific evidence might be directed.  These include the deleterious effects of stress on particular patients;  the risks of side effects to medication and the need for ready access to specialised medical advice;  the importance of diet and nutrition in the proper medical management of HIV;  and the occasional therapeutic benefits of alternative therapies such as massage and yoga not usually available in prison.


The analysis does not draw back from reporting cases decided in Tasmania and Queensland involving circumstances in which it was held that the status of the offender, as a person who was HIV positive, was relevant to increase the culpability of the offence because of the risks to which the victim of the offences was thought to be exposed.  Careful attention would be needed in such cases to ensure that courts have based such judgments on scientific data.  Fortunately for the human species, HIV is not transmitted by many forms of physical contact with bodily matter carrying the virus.  Care would also have to be taken to conform to the principles expressed in The Queen v De Simoni (1981) 147 CLR 383 to which it might be appropriate to add reference in the  next edition.


As several reported decisions in the kit indicate, judicial officers in Australia appear to be aware (or made aware) of the absence of risk of transmission of HIV involved in most forms of physical contact with people living with HIV and AIDS:  see R v Matthews [1998] SASC 6555.


In one decision of the Court of Criminal Appeal of Western Australia, published since the present edition of the kit was completed, that Court in R v Francesco Gagliardi (1999) 108 A Crim R 344 at 348 emphasised the limits of judicial notice as to the significance of HIV infection for custodial sentences.  Whereas the Court was prepared to take notice of the increased likelihood that a prisoner might develop a terminal illness whilst in prison or suffer from a reduction of life expectancy "to some unknown extent", it emphasised the lack of evidence in that case to suggest that the prisoner would experience greater mental or physical hardship, stress or disadvantages.  On the contrary, the evidence available to the Court tended to suggest that imprisonment might actually bring about an improvement rather than a deterioration in the prisoner's health.  This decision emphasises what the kit seeks to show throughout its pages.  Lawyers appearing for offenders with HIV cannot rely on generalities uttered with a knowing flourish from the Bar table.  In many cases where this consideration is relevant, they will need expert medical evidence.  That evidence will itself be changing with the introduction of new therapies that permit better management of HIV than in the past.  As with national strategies, the individual approach of a court towards a convicted prisoner with HIV must be founded on good evidence, not mere instinct or intuition.  So far as HIV/AIDS is concerned, the latter may be poor guides to effective and just action.


This small publication is available on audiotape, large print, computer disk and in Braille.  Copies can be obtained by contacting HIV/AIDS Legal Centre, Sydney: (02 9206 2060).  The NSW Attorney-General's Department has taken an excellent initiative in publishing it.  The kit has been placed on the Internet (www.halc.net) and will be updated.  Its value extends beyond New South Wales.  The kit should be made available in judicial training courses.  The young lawyers responsible for its preparation and update deserve praise.

Michael Kirby
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