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I received this book for review shortly before the attacks on the World Trade Centre in New York and the Pentagon in Washington.  As I glanced through the information on the International Criminal Tribunal for the Former Yugoslavia (ICTY), with its staff of one thousand, from seventy countries and an annual budget of $US100 million), the book left a vague impression that an awful lot was being spent on the relatively small number of accused who have so far been processed.


I recall thinking to myself surely there is a more cost effective way of spending money on the problems of the Balkans.  Would it not be simpler, for example, to give the victims a portion of this annual fund so that they, and not just lawyers and bureaucrats, would benefit?  As Suzanne Malmström observes in her chapter on "Restitution of Property and Compensation to Victims" (Ch 29), "prosecution is but one means of redress.  Recovering one's home or receiving compensation may mean as much to the victims and survivors of a conflict".


When one reflects on the tiny budgets for the courts and prosecutors of most developing countries for bringing law and justice to their people, compares this with the large sums spent on a relatively small cohort of accused persons charged before the ICTY (and the still smaller number whose cases have been brought to trial and through the appeal process to final resolution) it seemed, on the face of things, to suggest a misallocation of resources.  When I recalled the scrimping and saving with which I had to cope within the United Nations in Cambodia for rebuilding civil and criminal justice there virtually from scratch, in the years immediately after the United Nations Transitional Authority for Cambodia, I yearned for just a part of the annual vote of $US100 million devoted to ICTY.


And then came the events of September 11, 2001 and everything that followed.  Of course neither the ICTY nor its companion body, the International Criminal Tribunal for Rwanda (ICTR) could contribute directly to avoiding or redressing the attacks on the targets in the United States.  But these bodies represent a kind of metaphor for the choice presented to humanity in a world of clearly demonstrated vulnerability and mutual dependence.  It is a choice that will ultimately have to be faced by the United States itself in relation to the proposed International Criminal Court (ICC).  Either the world puts in place effective international law and tribunals to deter, and where that fails, to bring to public trial those who commit grave crimes against humanity, against peace, against the laws of war and so on.  Or the answer will continue to be violence, self-help and terrible losses to human life and the global economy.  Put in this perspective, a thousand officials and the annual budget of the ICTY is trifling.  In less than a minute the loss in share prices on Wall Street gobbled up what the ICTY has spent since its establishment by the Security Council on May 3, 1993.


So when I settled down to read this book, I did so with a heightened appreciation of the importance of the ICTY, the ICTR and the proposed ICC.  The ICTY has sought to demonstrate that it is a true court and a body that conforms to the United Nations standards stated in the International Covenant on Civil and Political Rights.  By those standards, it must be "competent, independent and impartial".  This book contains a surprisingly interesting collection of essays about how the ICTY has endeavoured to fulfil those obligations.


In form, the book is a kind of Festschrift for the second President of the ICTY, Judge Gabrielle Kirk McDonald.  Whilst there are appropriate references to her leadership role in the Tribunal as its pace quickened and its case-load expanded, these are presented in context and properly in the minor key.  For the most part, this book is, as it claims to be, an analysis on the jurisprudence of the ICTY and a review of the development of its rules and procedures.  


The first President of the ICTY, Judge Antonio Cassese, found a new tribunal that had no resources, rules or business.  Much of the first period of the tribunal's life was spent in correcting these problems.  Judge McDonald came to the Tribunal as the Presiding Judge in Trial Chamber II.  She was joined there by Sir Ninian Stephen, a distinguished Australian judge and past member of the High Court of Australia.  Before long, they and their colleagues were embarked in the trial of the accused Tadic.  In the course of conducting that trial there were numerous defence and prosecution motions that had to be decided, relating both to the substance of the accusations and to procedural questions for the protection of victims and witnesses.  Novel issues had to be determined for which there was no clear guide in the ICTY's rules or in the decisions of the only available precursors:  the International Court of Justice and the post-war tribunals at Nuremberg and Tokyo.


In the case of the ICTY, it was doubly important that the decisions should be manifestly lawful and just.  Unlike the Nuremberg and Tokyo Tribunals, it was not set up by victorious allies but by the Security Council of the United Nations.  It was thus laying the ground rules for the global observance of the rule of law.  Virtually every day, both in trials and on appeals, novel questions were raised.  And unlike Nuremberg and Tokyo, there was appellate review to scrutinise the decisions at first instance.  


Judge McDonald was well prepared for the leadership role she took in the ICTY.  At the age of thirty-seven she had been appointed a Federal District Judge in the United States.  She was the first African American woman to be appointed to the federal Bench in Texas.  She showed her metal by dealing firmly with applications for her recusal, including on one occasion by the Knights of the Ku Klux Klan.  She declined to step aside and her decision was upheld on appeal.  She went on to rule against the Klan.  She emerges as a decisive, far-sighted and engaging judge.  Her election as the second President of the ICTY was seemingly a natural step.  With the other ten judges who were elected at the outset of the ICTY, she could say, as Dean Acheson had said of his role in the United Nations - she was present at the Creation.


Once the opening speeches and salutations were over, and even after separate premises were found in the Hague, the ICTY had to get down to the hard part of its judicial work.  This is what this book records.  It seems something of a pity that, having fulfilled the two year term as President, Judge McDonald retired Tribunal in 1999.  It may be hoped that she will serve the development of the idea of international criminal law in the future, perhaps in the ICC yet to come. 


The structure of the book is clear and logical.  After the introductory chapters which describe President McDonald's work and the establishment of the ICTY, there follow parts of the book containing chapters devoted to the Tribunal's jurisdiction (Pt II), the Presidency and the Judges (Pt III); Indictments (Pt IV), Defence Counsel (Pt V), the Assurance of Fair Trials (PT VI), the Law of Evidence (Pt VII), the Rules on Victims and Witnesses (PT VIII), the Power of Chambers to Control Proceedings (PT IX), State Cooperation and Compliance (Pt X), Appeal (Pt XI), Review and Enforcement of Sentences (Pt XII), and the Relationship of ICTY with the Former Yugoslavia and the proposed ICC (Pt XIII).  It is somewhat surprising that the last mentioned Part was not divided into two.  Apart from avoiding the unlucky thirteen, this would have reached Woodrow Wilson's fourteen points, double the Biblical seven.  It would also have allowed the contribution of the ICTY to the coming ICC to have been described in more detail.  It is clear enough that more about the ICC will be affected by the experience of the ICTY than just the matters of criminal procedure dealt with in Ken Roberts' closing chapter.


Within each of these Parts there are on average three or four chapters, the book numbering forty-one chapters in all.  That means that the average chapter represents about fourteen pages.  Some chapters are considerably shorter.  None is excessively long.  Many deal with subjects that are familiar to a lawyer working in a court supervising criminal trials and appeals according to the common law system.  It seems clear that the influence of the adversarial system in the procedures laid down at Nuremberg and Tokyo has flowed over to affect the direction of the procedures of the ICTY.  


Although the ICTY and ICTR come together in a common appellate chamber, it would be interesting to contrast the procedures that have developed in Arusha where the ICTR is based.  That body has been more heavily influenced by Francophone lawyers - to such an extent that, at one point, the ICTR had to place an embargo on the recruitment of more lawyers from Quebec and France.  Yet even the Quebec lawyers would have brought with them the adversarial traditions of the Canadian Criminal Code, a federal statute that applies throughout Canada without differentiation or linguistic or cultural lines.  One of the most readable chapters is that by Toma Fila that examines the extent to which the ICTY has observed a modified adversarial trial procedure rather than the inquisitorial system of the civil law tradition observed in most of the world.


A review of just some of the problems that the ICTY has considered shows how it has had to confront questions that present virtually every day in municipal legal systems.  Thus Susan Lamb has written a chapter on the response of the Tribunal to the problem of illegal arrests of accused suspects.  How does a tribunal, or a municipal court for that matter, respond to clear evidence of such illegality?  Does it regard the manner as irrelevant to the validity of the exercise of its jurisdiction?  Or is a point reached where release of the accused must be ordered as the only effective deterrent against oppression and illegality by the agents of the prosecution?


As in municipal courts, there have been several applications to judges of the ICTY to stand aside for apparent bias.  The ICTY's rulings on this matter are unremarkable.  Given the outcome of the second Pinochet Case in the House of Lords, all courts and tribunals, are more aware than ever of the need to uphold manifest impartiality of their members.  In Judge's Stephen's words, this is part of the "fragile bastion" of the judiciary that must be steadfastly guarded.


The chapter by Michèle Buteau and Gabriël Oosthuizen on the inherent powers of the Tribunal was interesting to me because this has been a lively subject of debate in my own court.  Where the statute and the rules are silent, how does a court or tribunal deal with a novel situation?  This issue presented itself quite early in the life of ICTY.  Could the Tribunal issue compulsory orders to nation States?  Could it, for example, issue a subpoena addressed to a State?  Could it make recommendations, as was done in sentencing Tadic, that he serve a minimum sentence?  If this was not spelt out in the statute or the rules, did it mean that there was no power to do anything on the subject?  Or was the Tribunal free to expound its own implied or inherent powers, drawing rational inferences from its charter?


Courts and tribunals everywhere must face the fact that constituting laws and rules never address every possible problem that will arise.  They must have a residual power, if only to fulfil their functions and not to be rendered helpless by an unconsidered question.  This appears to be the solution which the ICTY has adopted.  It has strong foundations in common law jurisprudence.


The chapters on the presidency and the judges of the tribunal are of particular interest.  In the discourse on the office of the President by Jon Cina and David Tolbert a suggestion is raised that the President should be spared courtwork so as to concentrate on administration and on the "outreach" programme that involves "selling" the Tribunal to the world community and especially to Yugoslavia itself.  It seems that this is the decision that has already been taken for the ICC.


Such an idea may be common in other legal traditions.  But it is completely alien to the tradition of the common law.  In a sense, a judge derives his or her legitimacy from judicial work.  A super-bureaucrat may not have the full respect of the judges unless he or she can demonstrate outstanding judicial talent as well.  President McDonald accepted a full load of judicial work.  Yet she still performed well in pursuing her other goals which involved stronger case management and appropriate "outreach" to inform those interested about the work of the Tribunal.  This seems a better model that the supernumerary judge who never sits in court and who may not be seen to be a "judge" at all, at least by colleagues.


The chapters on indictments, the meaning of a prima facie case and plea bargaining cite authority in many countries with which this reviewer is familiar.  It is not quite right to say, as Michael Bohlander says about plea bargaining (Ch XIII) that the practice is a well known institution of most common law systems.  It certainly is in the United States of America.  But until recently, it was not a feature of Commonwealth law or practice.  In part, as in the ICTY, it is the pressure of case-load that have led to the growth of plea bargaining and hence to the need for transparent procedures, as laid down in the Erdemovic Case.  


Unsurprisingly, the perceptive chapter by Judge David Hunt on the meaning of a "prima facie case" (for the purpose of confirmation of the indictment by a judge of the Trial Chamber before a warrant is issued for arrest of the accused) draws on the large body of law on this subject in common law countries, including Australia where Judge Hunt once held office as a judge.  The procedural rules of the Tribunal demand judicial elaboration on the topic.  The cases reviewed demonstrate that the ICTY has clearly differentiated the standard required to sustain an indictment and the standard that would be required to found a conviction.  What is needed is a "credible case which would (if not contradicted by the defence) be a sufficient basis to convict the accused on the charge".  In this, as in other matters of procedure, the Tribunal has been able to draw on the draft statute prepared by the International Law Commission for the proposed ICC.  


The chapters on defence counsel afford an interesting insight into the way in which ICTY has managed the tricky business of the assignment of counsel to indigent accused.  Until recently, even in developed countries such as my own, this was not viewed as an obligation of courts.  Only lately has it been appreciated that a trial of serious charges without the assistance of counsel is not only unfair to the accused but to the tribunal itself and the community.  Yet, as in municipal courts, the ICTY has had to face budgetary pressure to reduce the costs of defence counsel.  Such costs, according to John Ackerman amount to about 15% of the budget of ICTY.  An interesting statistic is the differential way in which $US110 an hour for counsel of twenty years experience falls unequally in the pockets of lawyers who come from developed and developing countries.  For the former, the amount is well under market price.  For the latter, it may be a great windfall.


The power of ICTY to assign counsel is explored by Michael Greaves.  The recent highly publicised assignment in the case of Slobodan Milosevic indicates just how important this right may be for the manifestly lawful performance of justice in the Tribunal.  The essay by Toma Fila, on the perspective of ICTY from a defence counsel's point of view, pulls few punches.  This chapter mentions an issue sometimes discussed in academic circles.  This is whether the Security Council had the power under the Charter to establish a quasi judicial tribunal such as ICTY and ICTR - or whether doing so amounts to an impermissible invasion by it of the judicial power of the United Nations, confined to the International Court.


The chapters on fair trial include, naturally enough, a detailed examination of the problem of delay.  This is well explained in the essay by Hafida Lahiouel (Ch 17).  The idea of bail (or "provisional release") is explored in Ch 19, written by Judge Patricia Wald, herself a distinguished former federal judge in the United States and now a judge of the ICTY.  The possibility of provisional release, particularly where an accused has voluntarily surrendered to the Tribunal is obviously a sensible facility, given that many accused have been waiting more than three years for their trials.  However, the authors suggest that the long-term solution is to develop procedures for speedier and shorter trials.  In the case of most accused, release would probably mean flight and the collapse of the prosecution.


The chapters on evidence touch upon another problem often experienced in municipal courts in criminal trials, namely the defects of identification evidence.  The significance of this problem is obvious where great delays separate the subject events and the trial.  So much was revealed in the trial and ultimate discharge in Israel of the accused Demanjuk.  


Gideon Boas has written an interesting essay on the jurisprudence of the ICTY on the admissibility of evidence.  The Tribunal drew this law from the precedents at Nuremberg and Tokyo.  The greater flexibility claimed by the ICTY seems sensible, given that many of the laws of common law jurisdictions against the admission of hearsay evidence were developed in the context of jury trial.  Because the Tribunal can sift the weight of the evidence for itself, artificial rules on exclusion of testimony have assumed a lesser place in the ICTY.  What is needed are rules or guidelines to help judge the reliability and acceptability of testimony.  But the rule against hearsay is not thrown out altogether.  After all, the right ordinarily to confront witnesses is an important one recognised by the ICCPR itself.  Such confrontation cannot usually be achieved in pure hearsay testimony.


The chapter by Mark Harmon and Magdalini Karagiannakis on disclosure by the prosecution of exculpatory material strikes a chord.  That very question is currently before this reviewer in his own court.  The authors contend that the prosecution obligation is a fundamental tenet of fair procedure.  However, prosecution practice on this subject varies greatly between different legal traditions.


The rules on judicial notice are examined by Eugene O'Sullivan.  The extent to which precedent is followed in the practice of the ICTY is reviewed by Claire Harris.  It is natural enough, and often sensible, for judges to follow what their colleagues have earlier done.  Doing so ensures a degree of consistency.  It also saves the individual judge from reinventing every procedural wheel.


The section on victims and witnesses by Judge Florence Mumba, Vice-President of the ICTY, reveals a the very practical problem that arises in a frightened society where victims are called upon to give evidence against those, with friends at home, who may have opportunities to exact vengeance.  But balancing the rights of the accused against the rights of witnesses to maintain their identity secret presents a difficult challenge for procedural fairness.  It is one which, in domestic jurisdictions, is often faced in the case of allegations of child sexual abuse.  The accused has a right to confront and test accusations.  But the dignity and safety of the accuser must also be assured.


There are interesting chapters on misconduct and contempt before the Tribunal and examination of non-compliance with its rules of procedure and evidence.  On a higher level, such non-compliance is parallelled by non-compliance by States, the subject of Daryl Mundis' essay.  In home jurisdiction, we simply assume, for the most part, that the state will carry out the orders of the courts.  But in the case of the ICTY, that does not necessarily follow.  The President of the ICTY has made eleven written reports to the Security Council concerning the failure of a nation State, or international entity, to comply with its obligations in relation to the ICTY.  Demands for the production of documents issued by the ICTY to the Republic of Croatia led to a decision of October 1997.  The Appeals Chamber upheld the adoption of a rule governing such demands as being within the authority of the Tribunal.  But at the moment, the sanction available to enforce the will of the ICTY is only a statement by the President of the Security Council addressed to the recalcitrant State or entity.


The section on appeals is of special interest to an appellate judge.  John Hocking, an Australian lawyer, analyses the history of interlocutory appeals before the ICTY.  He makes a point, in conclusion, that runs through a number of the chapters of this book.  He says:  "Criminal appeal process in domestic legal systems have developed over hundreds of years.  The ICTY is the first international criminal court established since the war crimes tribunals after the Second World War.  It has the first ever International Criminal Appeal Court.  It has been functioning for a little over six years.  Yet in that short period of time, its appeals process has become fully operational developing both an effective and fair system of dealing with interlocutory appeals, and a solid body of jurisprudence".  These are bold assertions.  However, they appear to be borne out by Mr Hocking's illustrations and by the succeeding chapters on appellate procedures.  One interesting question that constantly faces municipal courts is addressed by Yvonne Featherstone.  It relates to whether, and if so when, additional evidence may be received in an appeal.  The criteria laid down appear to parallel those observed in most common law countries - although not, in the final court in the United States or Australia where it has been held the process is a "strict appeal" and evidence may never be received, even if cogent. 


Chapters follow on requests for review of sentences and on enforcement of sentences.  And these chapters bring the book to the closing section on the ICTY's outreach programme and the coming establishment of the ICC.  So far as outreach is concerned, this chapter describes the effort of the ICTY, especially under President McDonald, to explain its functions to the community for whom, ultimately, it is chiefly operating - the former Yugoslavia.  There would be little point in the ICTY, or for that matter the ICTR, if their work was carried out in secrecy, unknown by the populations to whom, ultimately, they are seeking to render accused persons accountable in ways that would not otherwise happen.  


It is acknowledged that the establishment of the ICTY did not put an end to horrific crimes in the former Yugoslavia.  The subsequent conflicts in Bosnia and Herzogovena, the savagery in Srebrenica and the outbreak of violence in Kosovo and the FYR Macedonia demonstrate, in the words of Judge Lal Vohrah and Dr John Cina that the Tribunal is "frail".  It is still in its nascent stage.  It is wholly dependent on external support to function as a judicial body "supposed to have a real time impact on the conduct of a very real war".


This evaluative chapter is coldly realistic about the place which the ICTY can play in a "highly complicated jigsaw".  To some extent, that part was reduced until recently because the ICTY worked only in the English and French languages.  Now "B/C/S" (Bosnian/Croatian/Serbian) has been added and proceedings are simultaneously interpreted into the three languages.  On the other hand, the appearance before it of its most notorious accused, former President Milosevic, promises a trial that, if it goes ahead, will attract close attention throughout the former Yugoslavia and far beyond.  The former President's appearance presents the ICTY with its most severe test.  It is a test that requires the ICTY to adhere steadfastly to the high standards which President McDonald and the other judges have set:  standards of professionalism, impartiality and independence.  At the same time the ICTY must insist on its authority and on compliance with its rules and the developing body of decisional law that now guides the Tribunal in the performance of its work.


The spectacle of the former powerful autocrat having to answer to law and to an authority that puts him on trial, presents a potent metaphor for a world afflicted by unbridled violence, brute force, oppression and terrorism.  Not since Hermann Göring at Nuremberg has the world seen anything quite like this.  It will be absolutely essential, if the ICTY is to set a lasting example in the imagination of humanity as a court of justice, that the judges and officers of the Tribunal perform their respective duties in a way that upholds the human rights of all - the victims, accusers and the accused as well.  If the ICTY falters, it will be a serious and very public blow to the cause which the ICC hopes to further.  If, as I expect having read this book, the ICTY does not falter, that will be a great source of strength for those who argue that the ICC represents the way of humanity's future.


This book is beautifully produced.  It is clearly printed and well laid out.  There is a thoughtful foreword by UN Secretary-General Kofi Annan, followed by a useful table of cases with detailed cross-references to the text.  The index is adequate; but given the diversity of subjects treated in the forty-one chapters, it could have been more detailed.  It is imperative in collections of essays by diverse authors on different topics such as this, that indexes be more thorough than is necessary in a work of a single hand.


Obviously, some chapters are less interesting than others.  All but two of the chapters are written in English, the others being in French.  One of latter concerns the powers of the President over the detention of prisoners.  The other is by President Claude Jorda, successor to President McDonald as head of the ICTY, on the idea of a new law for the accused in the procedure of the Tribunal.  This chapter, written with Jérôme de Hemptinne, appeals for reconsideration of the role of the accused in the process of the ICTY.  In this chapter, one sees hints of the frustration that a lawyer of the civil law foundation must often feel with the procedures of the common law accusatory system.  To its critics (not only in the civil law tradition) that system tends to advantage the accused and sometimes even to obscure the discovery of truth.  But to the common lawyer, this is the essence of a forensic system that puts the prosecutor stringently to the proof of its accusation.  The search, then, is not for the truth, as such.  It is for whether the prosecutor can prove, to the requisite standard, that the accused is guilty of the crime charged.


It is natural that, in working out the procedures of the ICTY, there will be a never ending conversation between lawyers of the two great systems of justice in the world.  We should not be embarrassed or surprised about that conversation or that it sometimes gets heated.  International institutions require more than language translators to bridge the gulfs of understanding.  Even when that bridge is crossed, there will remain fundamental differences in ideas about law, justice and fair procedures.  In an age that aspires to building global institutions, it is essential that such conversations continue fruitfully and with due respect and understanding for different approaches.  The ICTY facilitates, and demands, this approach.


When I served as Special Representative of the Secretary-General of the United Nations for Human Rights in Cambodia I often had to caution lawyers of a common law tradition that their horror at the ways of the civilians needed greater reflection, given that those ways are usually efficient and operate in more countries than observe the accusatorial rule.  But I also had to caution the civilians who wanted to restore all the features of the old regime, familiar to them.  As the successive presidents and judges of ICTY have realised, the guiding star for a United Nations tribunal - whether the ICTY, ICTR or the future ICC - must be the principles of fundamental rights stated in the instruments of the United Nations itself.  The rest is detail.


Now that we have witnessed astonishing violence and the clearest possible evidence of our mutual vulnerability, the ICTY stands as a precious judicial body of independence and integrity.  The world has been fortunate that the principle of international criminal law has been put on such a firm foundation.  This book describes the foundation that has been laid.  It is revealing, interesting and by no means uncritical.  Thus Hafida Lahiouel observes (Ch 17) that the completion of four cases in seven years of its existence (four more involving eleven accused now on appeal and four more also involving eleven accused being tried) presents a statistical achievement poor by the standards of most municipal criminal courts and also by the norms the International Military Tribunal at Nuremberg which lasted ten months all up.  Obviously, there is room for improvement in the procedures, consistent with fair trial and appellate rights.  


Some improvements seem already to be in train.  Since this book was printed there has been a big change in the personnel of the Tribunal.  Many judges who were professors of international law have been replaced by judges with strong trial experience.  Six new judges entered upon office on 17 November 2002 and all, or all but one, have strong trial experience in their own countries.  As well nine ad litem judges (each appointed for up to two trials) have been added to the Tribunal's strength, doubling the trial capacity of the Tribunal.  Two additional judges have been appointed to the Appeals Chamber.  The recent surrender of the Tribunal of six or more defendants is something of a tribute to its reputation for impartiality and fair trial.  But it adds to the workload.  Nevertheless from a somewhat unpromising start the Tribunal has begun to see real advances.  If these are sustained, they will represent the greatest long term tribute to the foundation judges.


Clearly, this is a worthy collection to record the work of President Gabrielle McDonald.  The world has a choice.  Either it reverts to barbarism and violence or it embraces the rule of law.  It is as stark as that.  Barbarism and violence make headlines.  Upholding the rule of law requires patience, painstaking, serious effort and resources.  This book describes the alternative that is on offer.  The more we see of the costs of the other way, the more attractive and impressive will the work of the ICTY appear to be.


In paying tribute, in his foreword to Judge McDonald UN Secretary-General Kofi Annan says that she, and the other judges of ICTY, have "helped to bring us closer to a world which once seemed beyond attainment - a world in which those whose deeds offend the conscience of humankind will no longer go unpunished, in which human rights will be truly universal and in which the rule of law will finally prevail".  Those words, written in New York, have taken on an added urgency since September 11, 2001.
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