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I naturally fell upon this book to see whether any of my own humble efforts had made it into its pages.  Alas, none was judged worthy of major coverage, although Garcia v National Australia Bank (1998) 194 CLR 395 and The Wik Case (1996) 187 CLR 1 are mentioned in passing.  Indeed, the only Australian case to attract the accolade of being one of the "leading cases" is Mabo v Queensland [No 2] (1992) 175 CLR 1.  I was left to sink my sorrows in the absent definite article.  These were not "the" leading cases of the twentieth century.  They were simply "leading cases", on the list of those who put the book together.


The selection of Mabo as the only Australian "leading case" shows a pretty good insight into priorities, if only one decision of the High Court of Australia could be selected.  Other selectors might have chosen the Engineers Case of 1920 which influenced most of the constitutional cases that followed and the shape of our national polity; or the Communist Party Case of 1951 that saved Australia from taking the path of political extremism.  Every lawyer would have his or her "little list".


This book followed the Irish Association of Law Teachers' Annual Conference in 1999.  In his preface the editor protests that the book does not attempt to be a definitive account of all of the leading cases of the century for that would be "too vast an enterprise".  He accepts that the participants in the Irish law teachers' meeting necessarily influenced the cases selected.  In fact, it is interesting to see the way in which an Irish text organises a list of cases.  First, naturally enough, come the cases from Ireland itself and there are six pages of them mentioned in commentary and footnotes.  There follow cases from England with no fewer than ten pages of cases mentioned in the text.  Then Northern Ireland and Scotland and the European Courts of Justice and of Human Rights (four pages).  There then follow decisions from the United States (three pages), Canada, Australia and New Zealand (five pages between them) and the rest of the world makes up half a page.


By this I mean the whole rest of the world.  The biggest common law jurisdiction on the planet, India, attracts only three footnotes.  There is nothing from Malaysia, Singapore, Nigeria or the Carribean.  Even the great Appellate Division of the Supreme Court of South Africa (now the Supreme Court of Appeals) or the innovative Constitutional Court of South Africa rank not a single mention.  The latter omission might be put down to the recent establishment of the Constitutional Court.  But early in the twentieth century the Appellate Division was regarded as probably the premier court of the British Dominions, at last in matters of private law.  It seems strange that, well into its prosperous membership of the European Union, the Irish teachers of law are still so fascinated with English law that its dazzling sun continues to blind them to the decisions of the other courts of Europe.  Surely there would have been a case of the Cour de Cassation of France or Belgium worthy to rate a mention.  Or decisions of the German Constitutional Court to be worthy of more than a footnote (three can be counted).  


I mention these defects in the collection simply to indicate why Australians must be grateful that at least one of their leading authorities made it to the notice of the authors.  And why any collection of this kind is bound to reflect the domestic focus of the law teachers who write up the cases and present them as leading efforts of the judiciary in the period of review.


Certainly, there are number of decisions in this book that would not make it into the list of an Australian collector.  Of the twenty-seven cases chosen, six are Irish cases.  It is no doubt a sad commentary on our rather insular neglect of the decisions of the Supreme Court of Ireland that none of these cases was known to this reviewer.  Doubtless this is because Australian acquaintance with Irish cases is as confined as Irish acquaintance with ours. 


A few self-selecting cases are included in the list.  They include Dohoghue v Stevenson (1932); Woolmington v DPP (1935); The High Trees Case (1947); Gideon v Wainwright (1963); Roe v Wade (1973); Mareva (1975); and Pepper v Hart (1993).  But there are some whose inclusion looks highly dubious.  For example, Clinton v Jones (1997), relating to a controversial decision of the Supreme Court of the United States during the travails of the former President, makes it to the list.  Yet Nixon v United States, which was a much clearer and braver decision does not.  Bush v Gore is missing, although by strict reckoning it fell within the dying century.  Missing too are some of the great decisions by which the English law embarked upon a more effective scrutiny of administrative law.  How, for example, could one exclude Lord Atkin's magnificent dissent in Liversidge v Anderson (1943)?  Or the trail-blazing decisions of Wednesbury (1948) or Ridge v Baldwin (1964)?  A good chapter could have included some passages from Justice Dixon's opinion in the Communist Party Case (1951) and contrasted it with the majority decision of the United States Supreme Court at roughly the same time in Dennis v United States (1950).


I desist from this critique because it may be unfair to those who undertook the task of collecting and publishing their case list.  If I go on about it, they might suspect my motives.


The structure of each chapter is dictated by the author who has assumed the task of writing up the case.  The authors seem to have been encouraged to write their essays with racy subheadings.  Thus James Tunney's chapter on Mabo includes such subtitles as "The Struggle for Land and Souls", "Tremblings and Tremors:  The Forces Gather";  "Eruption:  Facts and Judgment"; "The Boomerang.  The Legislature after Mabo" and finally "Battle for Other Lands of the Soul" and "The Re-enchantment of Justice in a New Legal Environment?"  There is nothing wrong with these subheadings or in making a legal case seem interesting and enticing to the reader, especially from a different country.


Almost certainly readers will find different jewels in this particular Pandora's box.  For example, it seems hard to imagine that someone specially interested in the High Trees Case will leap, after reading that chapter, to the analysis of the only New Zealand case that makes it to the collection:  New Zealand Maori Council v Attorney General (1987).  Indeed, that case and the treatment of Australian and Canadian judges of indigenous rights, illustrate a common theme that runs through the survey of the main Commonwealth entries.  I refer to the readjustment of the laws of settler societies to the rights of the indigenous peoples of those societies.  The Irish authors are correct to discern this as one of the large forces at work in the common law diaspora in the last decades of the twentieth century.


Similarly, there is a common theme in the selection of the American case on abortion (Roe v Wade) and the Netherlands case of Dr Chabot's efforts at euthanasia.  That case records the decision of the highest court in the Netherlands in 1984 arising out of the prosecution of Dr Chabot.  He had provided his patient (who was hopelessly ill and wished to die) with a potion that helped her to achieve her objective.  There is an interesting discussion of the defence of necessity.  That defence considered in R v Dudley and Stephens (1884) was also recently raised in a case on the cusp of the new century involving the conjoint (Siamese) twins whose predicament came for decision before the English Court of Appeal.


The book is not simply a reproduction of the text of the opinions in the selected cases.  Each of the cases is described in its context.  The judicial reasons themselves are analysed with apparent accuracy, as one would expect.  Commentary and criticism follow with side references to later decisions considered by the authors to be pertinent.  Clearly enough, the editor has chosen authors with a special interest in the area of the law in which the chosen case appears.  The description of the Australian legislative and case law following Mabo looks correct.  The commentator concludes that the decision contributed to a definition of national identity in Australia and provoked a great debate "about what the law itself is".  This, he declares, was "an affirmation of law, of the sovereignty of law and its ability to construct a consensus of competing constituencies".


The book is beautifully produced with a gold facing and fine cover.  It is a magnificent production of an expensive kind that one rarely sees in law books today.  Obviously, it is targeted at libraries and lawyers who want to improve their perceptions of local problems by reflecting upon the solutions that have been offered in other jurisdictions.  Many of the collected cases hit upon common themes.  Leading advocates frequently get their best ideas by serendipity - by reading about decisions in other countries sufficiently similar to Australia to make them worth reading.


My one major criticism of the book (apart from the exclusion of decisions from most of the courts and legal systems of the world) is the omission to provide a proper index.  Given that there are many common themes in the collection, the book would have been made a more valuable contribution to legal literature and analysis if a few more Irish pounds had been spent on gathering the connected ideas together in a detailed index.  For my own part, I would have been happy to trade off the gold facings of the spine in exchange for a decent means of exploring golden threads to be found in this group of important judicial decisions.  It constantly amazes me that publishers of collected essays fail to provide detailed indexes.  A notable recent Australian offender in this regard was Donald McDonald's republication of a sampling of the Boyer Lectures.  It is a common fault.  I will never cease to rail against it.


So which case emerges in this book as the greatest of the great?  The editor does not express an opinion; but I will chance my arm.  In my view, the greatest case of the twentieth century was Donoghue v Stevenson [1932] AC 562.  Little did Mrs May Donoghue realise when she asked for ginger beer to mix with her icecream in Paisley, what a legal revolution she would set in train.  The essay on this case is written by Steve Hedley of the University of Cambridge.  It is a sparking piece.  With a nod to his Irish hosts, he acknowledges that the great judicial author of the critical speech was Lord Atkin whose father was from Kilgariff, in County Cork.  But he also records that Atkin was born in Brisbane.  So it is not beyond us to claim him as an Australian and so to assert an Australian claim on the biggest decision of them all.


The key to the greatness of Atkin's speech in Donoghue lay in his search for a uniting principle to bind together the wilderness of single instances that had marked the previous development of the English law of negligence, at least until Heaven v Pender.  He combined this endeavour with an appeal to one of the two central verses of the New Testament of the Christian Bible.  This is the one that adds to the instruction to love God, the enjoinder to love one's neighbour as oneself.  Of course, the formula posed in Atkin's question:  "Who then is my neighbour?" was, to a large extent, self-fulfilling.  But as Mr Hedley points out, it suggested a "base-line of liability".  It had the practical effect of expanding the law of negligence "beyond all measure".  Unfortunately, seventy years on we are still attempting, without much unanimity, to define the limits that are essential to turn Lord Atkin's general words into clear guidance for parties, insurers, lawyers and judges.


The commentator on Donoghue is quite critical of the principle as it often operates in practice.  On the other hand, the legal profession should be grateful because (at least until recently) that decision expanded several areas of practice and put bread and jam on the legal table.  In doing so, it also brought recompense to many deserving employees and the victims of the motor car who without the broad principle might not have recovered damages.  To some extent, in England, Ireland and Australia, Donoghue created an engine of litigation that served ordinary citizens well.  And, that is no bad thing.


Many lawyers would pick up this book and cavil at the presumption of choosing such a small collection as representative of the best that the law could do in the twentieth century.  Others would react, as I did, to the mixture of cases and jurisdictions - the inclusion of some and the omission of others.  On the other hand, those who read this book will see immediately how the problems that arise in different jurisdictions (including those outside the common law) are often basically identical.  A great beauty of the common law is that its exponents adhere to a generally similar methodology.  Its techniques infuriate the lawyers of the civil law tradition.  But it continues to work for about a quarter of humanity.  And there is some evidence that the United Kingdom and Ireland are now the Trojan horses to bring the common law's methods into Europe that once disdained them as primitive and unconceptual.  


In his introductory essay on the importance of leading cases, Professor Allan Hutchinson of the University of Toronto makes a striking assertion about the objective of the book:

"… Any accumulation of leading cases is also a celebration of the critical insight that 'law is politics'.  To be in praise of leading cases is a tribute to the force of the observation that 'continuity with the past is only a necessity, not a duty'".


Hutchison concludes that the common law continues to impose an obligation on its personnel "to respect the past best by revolutionising it in regular acts of continuing transformation".  That is what these leading cases, and many others beside in every common law jurisdiction, do all the time.  To see it done well, is a joy.  To be reminded of some of the great occasions, lifts the spirits.  It is a suitable book to read at the end of the first year of a new century:  looking forward by looking back.
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