4.

LAW AND JUSTICE

BY DAVID HAMPER, BRUCE DERWENT AND ANNE DRAPER

FOREWORD

The Hon Justice Michael Kirby AC CMG

Justice of the High Court of Australia


Legal Studies was not on the curriculum in my days at school.  The closest I came to considering a legal dispute, and the way in which a judge and jury would resolve a case, was watching Gilbert and Sullivan's Trial by Jury on Play Day.  


In fact, there was a lot of opposition to the introduction of Legal Studies into the curricula of Australian secondary schools.  Part of the resistance could be traced to the pressure of competing topics.  But part was the result of a feeling that it was impossible, and even dangerous, to teach the law to schoolchildren.  I never understood this attitude.  I supported the introduction of Legal Studies.  Now, it is a popular course throughout Australia.


This excellent textbook demonstrates the many changes that have come over Australian law during my lifetime.  When I was at school, our law was still overwhelmingly influenced by the statues and common law of England.  Because decisions of the High Court of Australia could be appealed to the Privy Council in London, we remained tied to the legal notions and values of Britain.  Now, that has changed.  Today, the High Court is the final appellate and constitutional court for Australia.


It is doubtful that many of the important alterations in the common law in the past couple of decades - most notably the recognition of native title in the Mabo decision - would have occurred if Privy Council appeals had remained in place.  Today, we must make and apply our own laws for the unique and distinct society of Australia.  This means that we must also take responsibility for the state of the law.  We must remove the injustices of the law and all vestiges of unfair discrimination, whether against women or minorities.  If young citizens learn how the law operates and the outline of its most important institutions and rules - they may develop an understanding of their responsibilities for the state of the law.  If there is injustice, we cannot shrug our shoulders and blame others.  We must do something.


In my schooldays, there were serious injustices in Australian law as it affected women, Aboriginals, Asian Australians, homosexuals, people of certain religions, the old and other groups.  As this book shows, we now have law reform bodies to help our State and Federal Parliaments to update the law and remove such defects.  Yet defects remain.  That is why it is never enough simply to study law.  It is essential to test all of our laws by the standard of contemporary perceptions of justice.


Another feature of the law today, that was largely absent fifty years ago, is the impact of international law.  This too is illustrated in this text.  International law can affect the law of Australia.  The Toonen decision on Tasmania's anti-gay statute illustrates the way in which, even in a country without a formal Bill of Rights, international human rights law can sometimes stimulate local reform.  


In addition to these changes the book mentions the developments of international and regional institutions, established to implement international law.  The latest of these, the International Criminal Court, came into operation in July 2001.  Suddenly the law, which was previously confined to local jurisdictions, is becoming more global in its operation.


I have never regretted my choice of the law as a vocation.  It is a problem-solving discipline.  For the most part, it is concerned with human dramas.  Most people have strong feelings about the law and justice.  It is therefore appropriate to introduce Australian students to the basic rules by which their lives will be governed.  It is desirable that this should be done, as this book attempts:  with a focus of concern upon the achievement of justice through law.  And with the realisation that law alone is insufficient unless it contributes to justice for all.


I congratulate the authors and all the teachers and students who use this book to unravel the mysteries of law.  Only by doing this, will future generations come to feel a sense of involvement with the law and a determination, as Australian citizens, to ensure that its rules are as just as we can make them.  Not law only for the rich and powerful or the accused and unwilling victims.  But for all, so that our boast in Australia can truly be:  Equal Justice Under Law.

Canberra, August 2002
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