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International law has lately come to play an increasing part in Australia's legal system.  Numerous decisions of the High Court of Australia illustrate the importance of multilateral and bilateral treaties, expressly incorporating into Australian law norms adopted at an international level.  None has affected so many people in so much litigation as Australia's ratification of the Refugees Convention and Protocol.


The incorporation of the international criteria for refugee status in our national law, has not only imposed significant functions on Ministers and federal officials.  It has also resulted in what, for Australia, is a huge amount of administrative, judicial and constitutional disputation before tribunals and courts, not least the High Court of Australia itself.


Refugee cases are inevitably controversial. The prolonged detention of many refugee applicants and their families, and other measures adopted, have sometimes proved contentious.  The politics of refugee law is inevitably of a kind that tends to stir high emotions.  These passions are by no means confined to Australia.  But they take on a particular edge because of the repeated imagery of boat people, on the high seas, approaching the continental land mass of the nation.  Most Australians realise that, in earlier generations, they, or their forebears, were also "boat people" of some kind.  


However, this is not a book about the politics of refugee law.  It is a legal text designed to analyse the history and processes of the Australian response to the arrival of persons claiming refugee status and the legal rules by which their claims to protection are judged.  


Justice Sackville has described
 the "bipartisan governmental mistrust of the role performed by the courts in reviewing migration decisions" that explains the adoption of repeated measures to "restrict access to judicial review … to all but exceptional circumstances"
.  The legislative and administrative changes that give effect to such policies have resulted in repeated alteration of the applicable law and restrictions on the power of federal courts to perform their functions of scrutinising the conduct of officials against the criteria of lawfulness, fairness and reasonableness.


The last word on the legislative and administrative changes to govern official, and to limit judicial, review of refugee decisions has not been written.  It will always be necessary to check that new legislation, or subordinate rules, have not been adopted that alter the opportunities for challenge, contest and review.


This is also an area where the Australian Constitution is relevant. Where the Constitution attaches it can have significant consequences.  In recent times the closure of other doors of judicial review has inevitably resulted in many applications for constitutional writs in the High Court.  Those applications have meant that the High Court has come into much closer contact with refugee law than it otherwise would.  This is therefore an area of the law where the practitioner must be familiar with applicable constitutional principles.


So this is a legal text, but one that deals with a highly controversial subject involving ever-changing rules and practices.  Only the Constitution remains unchanged.  Judges and lawyers must be reminded of the legitimacy of the legislative moves to uphold administrative decisions and to restrain undue disturbance of them by the courts.  The line between merits review and judicial review may sometimes be elusive; but it exists and it must be respected.  On the other hand politicians, officials and sometimes the public need to be reminded of the humanitarian purpose of the Refugees Convention, the grave calamities that gave birth to it and the protection it promises to the basic human rights and dignity of vulnerable men, women and children.


Refugee law is thus no ordinary aspect of legal practice in Australia.  Yet for lawyers, on whatever side of the contest they appear, there is no substitute for a thorough knowledge of the applicable law, an accurate understanding of the systems of review available (and not available) and an appreciation that Australian lawyers can learn from international developments, just as overseas lawyers can sometimes learn from ours.  This is therefore a portion of the law with many challenges for the practitioner and the judge.  Such challenges demand good lawyering.  Emotions must be kept in check, bound by the constraints of the law described in these pages.
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