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CRIMINAL APPEALS?*
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GROWING INVOLVEMENT

In recent articles
 I have mentioned the "impression … borne out by statistics" that appeals in criminal matters constitute a "growing proportion of the High Court's business".  I have identified one or two reasons why this might be so.  Now, I want to explore the reasons in a little more depth.  Of course, the opinions expressed are my own.  Getting an institutional response on this or other topics is, as you might have noticed, not always easy.


First it is necessary to establish the premise that there is indeed an increased involvement of Australia's highest court in criminal appeals.  This can easily be demonstrated, although whether the increase constitutes a still "growing proportion"
 of the High Court's business is not certain at this stage.


At the dawn of federation, the potentiality for the new "Federal Supreme Court"
, summoned into existence by the Constitution, to become involved in aspects of criminal cases may have been evident in the provision allowing for a jurisdiction to "determine appeals from all judgments … and sentences"
.  Whether "sentences" in this context contemplated appeals from criminal sentences (as I am inclined to think
) or was merely a verbatim transcription of the provision in the Judicial Committee Act of 1844 (Imp), allowing appeals from ecclesiastical orders called "sentences", is a matter for debate.  As Australia did not have ecclesiastical jurisdiction when the Constitution was written it seems unlikely that the founders thought it necessary to provide for appeals from such orders.  Certainly Quick and Garran
 thought that the word in the Constitution denoted "the judgment of a court in a criminal trial upon the verdict of a jury or upon a prisoner's plea of guilty"
.


However that may be, the involvement of the High Court in criminal appeals, after its establishment in 1903, was slow to take off.  In the first volume of the Commonwealth Law Reports, covering the years 1903 to 1904, there was not a single reported appeal concerned with criminal law, criminal practice or sentencing.  In volume 2 (1904 to 1905) only two criminal appeals are reported.  The first of them, The King v Slattery
 arose on a point of law concerning the crime of larceny by a bailee reserved at the trial by Pring J.  As if to apologise that the new national court was intruding into the proper concerns of the State Supreme Court, Griffith CJ pointed out, in the opening of his reasons:  "The question is not whether the appellant was guilty of fraudulent misappropriation, but whether he was properly convicted of larceny.  This is a dry technical question, and in order to answer it we must deal with the Statutes as we find them".


In volume 3 (1906), there was an increase in the number of criminal appeals.  In all, nine such cases are reported in that volume.  It is possible that the increase may be attributed to the arrival of Isaacs J, a former law officer, who had concerns about justice that were sometimes sharper than those of his colleagues
.  Perhaps his ethnicity lay behind such concerns.  Although he rose to the highest offices in the nation, he always remained something of an outsider.


The number of criminal appeals soon settled down.  Few volumes of the authorised reports over the first half century contained more than two or three.  In the nature of things, the reason for this dearth of involvement is not ordinarily articulated.  If special leave were refused, the reasons of the Court would usually not be expressed at all, unless it was in that enigmatic formula, adapted from the Privy Council, that the judgment a quo was "not attended by sufficient doubt to warrant the grant of leave"
.  Hidden behind such phrases were the complex of particular and general factual and legal considerations that led the High Court to rebuff most applications in criminal cases in its early years.


Occasionally, one of the more candid of the Justices would explain his attitude to such appeals.  In Tuckiar v The King
, Starke J (never a judge to mince words or to withhold them to spare feelings) explained his approach.  The case concerned a "completely uncivilised Aboriginal native" who had been convicted of murder of a police constable in the Northern Territory.  During the trial, the judge commented on the failure of the accused to give evidence.  After the trial, counsel made a statement in court to the effect that the accused had admitted to him that the evidence of the confession was correct.  The High Court unanimously concluded that the judge's directions were wrong and that counsel's revelation of privileged information was impermissible.  Interestingly, the Court directed that a verdict of acquittal be entered because a fair retrial in another venue in the Northern Territory was not practicable.  But it is in the separate reasons of Starke J that the disinclination to venture upon criminal appeals is stated clearly
:

"… An appeal may be brought by leave of this Court from any conviction, sentence … of the Supreme Court of the Territory.  But, though this jurisdiction is conferred in unlimited terms, it should nevertheless be regulated by a consideration of circumstances and consequences that have reference to the administration of justice itself.  Unless some substantial and grave injustice has been done in the particular case, this Court should be slow to intervene; mere irregularities in the course of a trial do not warrant its interference in the administration of criminal justice".


His Honour went on to indicate that he regarded the instant case as an exception to this general rule. 


In Sodeman v The King
, two years later, Starke J repeated much the same approach to criminal appeals
, on that occasion favouring the refusal of leave, adding
:

"All the States have now, I think, constituted special tribunals for hearing appeals in criminal cases, and interference by this Court in such cases, unless under the circumstances mentioned, is calculated to lead to mischief and inconvenience in the administration of criminal justice".


On the subject of sentencing appeals, the High Court was even more emphatic both in its practice and in its reasons about that practice.  In 1962, in White v The Queen
, an application for special leave to appeal was made against a declaration in the court below that the applicant was an habitual criminal.  The order to that effect, by Chamberlain J in the Supreme Court of South Australia, led to the applicant's indefinite incarceration.  The Court of Criminal Appeal reduced the substantive sentences imposed on the applicant's conviction for larceny.  However, they did not disturb the declaration that he was an habitual criminal.  


Giving the ex tempore reasons of the High Court
 in Adelaide, Dixon CJ declared the applicant's arguments "interesting" - often a deathknell for the advocate.  But the Chief Justice pointed out that the order under consideration "involved no breach of positive law" and "no excess of jurisdiction" nor any "violation of legal principles"
.  He went on:

"Our jurisdiction is to intervene in the exercise of a discretion given to us, a jurisdiction which extends over almost the whole of the judicial decisions of courts in Australia.  It is a jurisdiction to grant special leave to appeal in a case which does not come within the categories of appeals of right, and yet appears to us to warrant our intervention, or perhaps I should say requires it.  

…

Prime facie we do not think a case is special unless it involves some point of law of general application and, therefore, of importance.  This case involves no point of law, none whatever and we do not think that in such a case we should intervene unless there appears to have been a gross violation of principles which ought to guide discretion in imposing sentences.  In the history of the Court I think no such case has appeared and we have refused in matters of sentence to interfere time and time again under this jurisdiction to grant special leave".


From these remarks it will be seen why, for at least three quarters of the first century of federation, there was a significant disinclination in the High Court to receive criminal or sentencing appeals
.  In the words of the Justices, such matters had not only to be "special".  They had to involve "substantial and grave injustice", "gross violation of … principles" so that it could be seen that more than a mistake of detail, or discretion or some irregularity was involved.  Effectively, it usually had to rise to an error of law.


In such circumstances, it is unsurprising that the records of the High Court show that, in 1970, there were only 14 applications for special leave to appeal in criminal cases.  The volume of the authorised reports for that year discloses only three criminal appeals actually disposed of.  


More recent statistics portray an entirely different picture.  I annex to this paper tables drawn from the Annual Reports of the High Court for the years 1997-8 to 2001-2 (Annexure 1).  They show a fairly steady level of appeals in the five years surveyed.  With the number of successful appeals shown in brackets they are:  17 (8), 17 (10), 21 (14), 10 (8) and 15 (9).  Perhaps it is possible to discern a slight trend downwards in the number of criminal appeals disposed of in the last two years surveyed.  But such a trend is not so clear in the analysis of special leave applications concerning criminal matters during the same years.  With the numbers granted shown in brackets, the decisions on criminal leave applications in such cases in the same five years are 86 (20), 83 (21), 112 (14), 83 (10), 86 (19).


In another annexure to this paper (Annexure 2) is a list of decisions of the High Court in criminal matters during the past three years.  Those familiar with the decisions will acknowledge that they cover a wide range of important questions of criminal law, criminal procedure and sentencing.  The consideration of a number of recent decisions from Western Australia concerning the law of indeterminate sentences
 suggests a changed attitude to the judicial sentence that deprives the prisoner of liberty indefinitely.  Whereas such questions could not attract the attention of the Court as late as 1961, such intervention was considered necessary in more recent times to uphold the "fundamental proposition" stated by Hayne JA in R v Chester
 in the Victorian Court of Appeal that "such powers are to be sparingly exercised, and then only in clear cases".


I have now sufficiently established the premise for my suggestion that, in recent times, the High Court has become more involved in criminal cases.  I must therefore address the reasons why this has happened.

REASONS FOR THE INCREASE

Change in work content:  In explaining trends in the workload of a collegiate court, dependant upon a gateway of special leave, it is impossible to reduce reasons for the trends to an itemised list.  Leave decisions are complex:  partly analytical and partly intuitive.  They are inescapably personal to the judges involved.  These factors notwithstanding, it is worth noting that, in the present High Court, disagreements over the grant, or refusal, of special leave are comparatively rare.  Institutional forces and procedures tend to diminish such differences.  This said, I would identify ten basic reasons for the trend that I have described.  The first of them arises out of the different balance in the workload of the High Court in recent decades, when compared to the earlier decades of the last century.  


When the High Court was established, there were three avenues by which proceedings involving criminal matters could come before the Court.  The first was by the constitutional writs
, where it could be shown that some error of jurisdiction or power on the part of an officer of the Commonwealth gave rise to an entitlement to relief
.  Secondly, there were special provisions in the Judiciary Act 1903 (Cth) in relation to "Criminal Jurisdiction"
.  These provide for the reservation of points of law in trials of specified federal offenders, such points to be decided by the Full Court of the High Court or, "if the trial was had in a court of a State"
, by a Full Court of the Supreme Court of that State.  Such cases apart, no appeal could be brought from a judgment or sentence pronounced in the trial of a federal offender except by special leave of the High Court
.  Thirdly, there was a general provision for appeals to the High Court exercising its appellate jurisdiction.


As originally enacted, s 35 of the Judiciary Act provided for a right of appeal where the sum in issue or the right involved was of the value of £300 or where the judgment affected the status of any person under the laws relating to aliens, marriage, divorce, bankruptcy, or insolvency
.  Otherwise the only way to secure a hearing of an appeal in a "civil or criminal matter" was where "the High Court thinks fit to give special leave to appeal"
.  No criteria for such a grant was stated.  It was left to the discretion of the High Court.


Because, despite an increase n the required value of the issue or right, a significant number of appeals could be brought to the High Court as of right, the result was that the Court was required to hear and determine such appeals.  Certainly, it took the view that it had neither the power to decline them simply because of their lack of importance; nor was there power to remit them to a federal court of broad jurisdiction
.  


In consequence of its obligatory jurisdiction, for the best part of the century the High Court's time was substantially consumed in the disposition of ordinary appeals, mostly from State courts, where the High Court had no choice but to decide the cases.  As human capacity is limited by available time, this necessarily meant that the residue of time available for special leave cases was limited.  If from that residue were deducted the civil cases brought to the Court, judged important and warranting special leave, the room left for criminal appeals was smaller still.


The attitude of an appellate court, whose jurisdiction is substantially obligatory, to the content of that jurisdiction tends to be different from the attitude of a court that has substantial control over the cases it will hear.  Where the latter is the case, Australian experience has suggested a trend towards hearing cases involving public law questions, of general importance to the community at large, in preference to private controversies, often of chief importance only to the parties
.


Criteria for special leave:  So far as criminal appeals were concerned, before 1984 there was no legislative hint of the considerations that the High Court should take into account in deciding whether to grant or refuse special leave, except for the adjective "special".  Something "special" was necessary in a criminal appeal to engage the attention of the High Court.  But the adjective was enigmatic.  As Dixon CJ said in White
:

"Efforts over a long period of years to define the effect of the word 'special' have broken down but it remains true that what we are required to look for is something that is special in the case".


Look as they might, most of the early Justices did not see anything particularly "special" in most criminal appeals or in virtually all sentencing appeals.  Thus, a sentence of death was not "special" in those days.


In 1984 Federal Parliament introduced a virtually universal
 requirement for special leave to engage the appellate jurisdiction of the High Court
.  The constitutional validity of this restriction upon appeals was upheld by the Court in 1991
.  Accompanying the change was the enactment of certain criteria for the grant of special leave to appeal
.  


The criteria are stated in s 35A of the Judiciary Act.  They leave the High Court with a general discretion to have regard to "any matters that it considers relevant".  But the section enacts that the Court, "in considering whether to grant an application for special leave to appeal" shall have regard to nominated grounds.  These include the public importance of the issue and any divergence in the decisions of intermediate courts.  But they also include this criterion:

"(b)
Whether the interests of the administration of justice, either generally or in the particular case, require consideration by the High Court of the judgment to which the application relates".


Such considerations had long been taken into account by the High Court in its special leave decisions.  In Tuckiar the Court implied as much, and Starke J said it expressly.  However, the enactment of the criterion in s 35A(b), and the action of the Parliament making it an obligatory consideration, has armed advocates in cases of perceived injustice with a forensic weapon.  The provisions of s 35A, potentially act as a corrective against any tendency for the High Court to see its role exclusively in terms of legal disputes
.  Expressly, this provision calls the Court's attention to its duty to supervise the administration of justice throughout the Commonwealth, including in particular cases.


Intermediate criminal appeals:  A further consideration is the alteration, since the establishment of the High Court, in the arrangements for criminal appeals in the States, Territories and in the federal sphere.  In a sense, this consideration cuts both ways.  In Sodeman
, Starke J thought that the creation of specialised courts of criminal appeal diminished the need, and the warrant, for the High Court to become involved in such matters.  On the other hand, that creation has facilitated a flow of cases potentially involving important and interesting questions of law and of justice.  


At the end of the nineteenth century there were vigorous debates in the Australian colonies about the improvement in procedures, inherited from England, for criminal appeals.  Such discussion paralleled similar debates in England.


When the High Court was established, challenges to a criminal conviction in England and Australia were generally limited to two main avenues of redress.  The first involved the reservation of a question during the course of the trial and before final judgment was entered.  Such a point reserved might then be heard and a decision taken as to whether the conviction could stand.  The second, which usually involved the case where that procedure had not been followed, was to seek a writ of error from the Attorney-General.  If he granted a fiat, notwithstanding a failure to reserve the point in the trial, it might be considered by the relevant Full Court in banc.  These two procedures were reflected in criminal statutes in force at the time of federation
.  In some colonies primitive reforms had been introduced to permit the application for the writ of error to be made directly to a Full Court.


The provisions in the Judiciary Act relating to "Criminal Jurisdiction" in federal indictable cases, followed this approach to criminal appeals:  specific arrangements for the reservation of questions in the trial and a general power to hear criminal appeals by special leave.  


The passage of the Criminal Appeal Act 1907 (Imp) changed this scene forever.  It established a Court of Criminal Appeal in England.  This enactment was copied in the Australian States over the decade or so following the British statute.  Thus the Criminal Appeal Act 1912 (NSW) and the Criminal Appeal Act 1914 (Vic) followed the same general lines.  


At the beginning of the twentieth century, the very notion of "appeals" was somewhat uncomfortable for many lawyers who had learnt their law in the nineteenth century.  Appeal, as such, was unknown to the common law.  It was a creature of statute.  Only gradually did it find its way into English and colonial practice.  From the early experiment with the Court of Appeal in Chancery (1851), the United Kingdom legislators moved eventually to correct this defect in their institutional arrangements.  The Chancery appellate court was absorbed into the Court of Appeal established by the Judicature Act 1873 (UK)  Based on this model provisions came to be adopted, throughout the British Empire, for appeals in civil cases.  But they remained, in the view of many, an alien intrusion.  Well into the twentieth century, judges of our tradition reflected the attitude voiced in the seventeenth century by Lord Holt CJ in R v Earl of Banbury
:

"[A]ll causes generally consist more of matters of fact than of law, and it is beneath the dignity of their Lordships to be troubled with matters of fact".


Once courts of criminal appeal were established throughout Australia, they institutionalised the consideration of questions of law, facts and of justice, that were expounded in judicial reasons
.  Sometimes those reasons would be clearly defective.  On other occasions, they would present issues of obvious importance for legal doctrine.  As the courts of criminal appeal gained expertise and wider jurisdiction, they performed functions that necessarily raised deep controversies, including factual controversies, that parties sought to bring to the High Court.


The attitude of resistance to criminal appeals, at least where they concerned mere matters of fact touching the justice of the disposition at trial, were parallelled and reinforced by the attitude to civil appeals.  Such attitudes were deeply entrenched.  In Australia, effectively the cloud only began to lift in the case of civil appeals with the High Court's decision in Warren v Coombs
.  Eventually the sharp dichotomy between the wrongs that can be done by legal and factual errors began to break down.  Every practising lawyer knows that as many serious injustices can arise from factual mistakes, possibly more, than from legal errors.


Partly, perhaps, from self-protection, the High Court has resisted most efforts to engage it in civil appeals concerning the quantum of damages by comparison with other cases suggested to be similar
.  Although I have argued the illogicality of this approach
, it is deeply entrenched.  Recently, in a suggested analogy between defamation damages and personal injury damages, a crack emerged in this resistance to factual comparisons
.  Such comparisons are common in sentencing appeals, especially where issues of parity of punishment of co-offenders are raised
.


After nearly a century of criminal appeals, appellate procedure is now well established and a regular aspect of judicial practice.  Especially with the creation of permanent appellate courts, and particularly where they hear criminal and civil appeals without any distinction
, the old notion that criminal appeals are somehow divorced from the mainstream of appellate work, has gradually faded away.  True, many such appeals involve complaints about the admission or rejection of evidence, procedural rulings, and the sustainability of decisions by reference to the evidence.  However, the significant flow of criminal appeals as an orthodox and regular part of the business of Australian appellate courts has meant that final courts can now scarcely ignore this aspect of judicial work.


The presentation of full reasons for decision in sentencing appeals, and the emergence of very significant differences of principle and approach from one Australian jurisdiction to another, has sometimes presented the same issue for the High Court as the Supreme Court of Canada has had to face.  Although, there, much of the criminal law is the subject of federal enactment (and the position therefore is somewhat different) the problem of a disparity of approach to sentencing principles is common.  Lamer CJ in R v M (CA)
 remarked that ultimate appellate courts have:  

"Important functions [of] reviewing and minimising the disparity of sentences imposed by sentencing judges for similar offenders and similar offences".


In a sense, the very success of courts of criminal appeal, and the generally high standards they set, has presented issues for consideration by the High Court that did not exist, or were not so clearly presented, in earlier times.


Changing personnel:  A fourth consideration is the changing personnel of the High Court.  A possible reason for the disinclination of Griffith CJ to grant special leave in criminal cases was that he, like Webb J (also a past Chief Justice of Queensland), was defensive of the work of State courts and resistant to federal intrusion into what was seen as, substantially, a State law area reserved to judges dealing with criminal law and sentencing most of their time.  The arrival of Justices of the High Court (such as Isaacs J) with a strong notion of the role of the Commonwealth, led to a measure of change in this early self denying ordinance.  During his long service, Dixon J wrote many important decisions in criminal appeals, in some of them marking out changes of direction from the English courts where he thought a serious error of doctrine had occurred
.


However, it was probably not until the arrival of Barwick CJ in 1964 that the High Court, as an institution, began to show more interest in criminal appeals.  Even then, it was comparatively limited.  Perhaps there is a significance in the fact that, amongst the Justices of the High Court apart from Dixon CJ and Gibbs CJ who were most interested in, and made large contributions to, criminal appeals, Isaacs CJ, Barwick CJ, Murphy J, Dawson J and Gaudron J stand out - all of them past law officers.  In recent years, Brennan J and McHugh J, whose practice at the Bar involved many criminal trials and appeals and Deane J took a keen, and sometimes conflicting, view about the proper place of such work in the jurisdiction of the High Court.  Of the current High Court Justices, Gleeson CJ had an established record as Chief Justice of New South Wales, presiding regularly in criminal appeals, bringing that expertise and interest to his present office.  Callinan J was counsel on both sides in leading trials.  After initial resistance, the New South Wales Court of Criminal Appeal was constituted, more frequently after 1988, to include the Judges of Appeal.  That is how I became involved in its work.  And Hayne J served in the Court of Appeal of Victoria.


The vigilance of the High Court in relation to criminal appeals in recent decades is sometimes thought to be associated with the interests of the serving Justices and with the feelings of some of them that there is a need to ensure consistently high standards throughout the Commonwealth in the disposition of this important area of judicial work.


Provision of legal aid:  There can be no doubt that the changes in the provision of legal aid to persons facing criminal charges has affected the increased involvement of the High Court in criminal appeals.


In the early days of the last century, if prisoners in Australia could not afford legal counsel (as was usually the case) they were usually dependant on the assignment of "dock briefs" or their equivalent to young counsel.  Such assigned counsel were sometimes inexperienced.  They accepted the challenge and virtually learned their profession the hard way.  In most cases, prisoners, with little or no choice, had to be grateful for such small mercies.  In my early days as a judge, Sir Murray McInerney, a Judge of the Supreme Court of Victoria, told me about his early days of practice.  He described picking up dock briefs in murder trials where the penalty on conviction was hanging.  He recounted the stress that this imposed on him and other barristers of those days.  It certainly focussed the mind.


Something of the robust attitude of those days to the right of an accused person to have legal representation in a serious criminal trial can be seen in the High Court's decision in McInnis v The Queen
.  That decision as one of the less admirable in the Court's history.  Although indigent and facing a serious charge of rape, denied legal aid and abandoned by his counsel on the morning of the trial, an accused was refused an adjournment.  The High Court, over the memorable dissent of Murphy J
, refused to intervene.  In his reasons, Murphy J remarked, in words that were, as so often, prescient
:

"This Court has been entrusted by s 73 of the Constitution and by the Parliament … with the responsibility for the supervision of the Australian criminal justice system.  It should insist that the minimum universal standards of justice be observed in our courts … Often courts cannot remedy denial of human rights which occur outside the judicial system, but there is no excuse for tolerating it within the system.  It is useless to pretend that the rule of law operates throughout Australia when a basic human right is denied in a State Supreme Court, its denial confirmed there on appeal, and then tolerated by this Court".


Notwithstanding what happened in McInnis, the advent of institutional legal aid in the early 1970s began to change the flow of appeals to courts of criminal appeal and applications in respect of their decisions to the High Court.  In 1985, Gibbs CJ described the emerging scene
.  He attributed the increase in criminal appeals in the High Court primarily to the increase in crime rates.  However, the second reason he described thus:

"[It] is the availability of legal aid in criminal cases.  Once the fear of the costs of a long trial is removed, counsel feel free, or even bound, not only to become more meticulous, so that they explore every possible avenue of defence, but also to become more imaginative and to raise points formerly unthought-of and to test decisions formerly regarded as establishing the law.  In many ways the standard of criminal justice has been improved by legal aid but the demands on the courts have increased.  One consequence of this explosion in criminal work is that Australian courts have been required to reconsider a number of important questions of criminal law".


Chief Justice Gibbs, raised up with the Griffith Criminal Code in Queensland, had, and still has, a keen interest in criminal law
.  An increase in the number of criminal appeals undoubtedly occurred during his service as Chief Justice.  However, it was after his departure, in Dietrich v The Queen
 that McInnis was over-ruled by the High Court.  The principle in Dietrich providing for a stay of criminal proceedings in certain circumstances where an indigent accused could not secure counsel through no fault of his or her own, altered the landscape radically.  Effectively, the Dietrich principle imposed the ultimate obligation on governments to ensure proper representation of accused persons at trial.  Legal Aid Commissions and specialist bodies, such as Aboriginal Legal Services, sometimes allocate a budgeted sum to a criminal case.  If that sum is not exhausted at the trial, the residue may be available to be used on the appeal.  If funds remain over after the first level appeal, they may sometimes be used to test the waters in the High Court.


This shift in funding for legal representation in criminal cases has many implications.  They include the comparative decline in proper funding of important civil litigation for which legal aid may not be available.  On the other hand, even in criminal cases, where the money runs out, serious injustices can arise if the prisoner is not represented on appeal.  This can impose very heavy burdens on courts of criminal appeal and serious burdens on the High Court.  Dealing with a person in custody, and on the basis only of written submissions (or ineffective oral remarks) imposes on judges very great responsibilities.  The Dietrich solution (a threatened stay of proceedings) is no remedy for a prisoner who is in custody serving a sentence.  Yet some, including some judges, may feel that Murphy J's remarks remain unfulfilled in respect of appellate criminal jurisdiction, at least in some cases.


I gave voice to these concerns in Cameron v The Queen
.  There, a prisoner was unrepresented before the High Court.  In accordance with Western Australian arrangements, he was brought to court to argue his special leave application before Gaudron J and me.  He had been refused legal aid.  We granted special leave to appeal.  Legal counsel were then assigned to Mr Cameron.  The Court allowed his appeal.  But it must be a matter of concern that the institutions may only have worked effectively in that case because Mr Cameron's point was short and clear; he was articulate; and he was brought to court, as does not  happen in some States.


Specialist Bar:  The growth of legal aid has also led to a growth in the Bar specialising in criminal trials and appeals.  To some extent, stimulated by decisions of the High Court itself that have imposed heavy obligations on trial judges
 and courts of criminal appeal
 criminal proceedings now, typically, take longer.


When I commended legal practice, experienced New South Wales judges, such as Clancy J, McClemens J or Brereton J would sum up to the jury in a murder case in little more than an hour or so and do it from their head.  The law was clearer and simpler.  The trials and the evidence were shorter.  The duties of the judge were fewer.  The changes that have occurred in this regard have added to the risks that mistakes will creep in.  Those risks, and the increasing vigilance of the High Court, have led to a lesser inclination on the part of courts of criminal appeal to deny the appellate right for procedural reasons
.  Commonly, new counsel are retained on the appeal.  They sometimes see and argue points that were not taken at the trial.  Rarely have I thought that this was because trial counsel saw a winning point of law or evidence and left it in reserve for the appeal.  Generally, such divergencies arise out of nothing more than the attention of different minds, sometimes with different skills.


In times gone by criminal law was denigrated by many legal practitioners citing the aphorism "crime does not pay".  Yet criminal law has always been regarded by citizens as the centrepiece of the legal system.  Citizens are rarely wrong.  With the flow of legal aid funds has come the attraction of lawyers of high talent to the practice of criminal law.  In 1962 when I was first admitted to practice there were only two Public Defenders in New South Wales.  That was not a time to be proud of.  It is inevitable that the growth in the size and talent of the legal profession devoted to criminal cases will produce a component of new work for the  nation's highest court.


Science and technology:  In addition to these considerations, there must now be added the growing number of cases in which lawyers are exploring (sometimes with the aid of law students and "innocence projects") the possibility that scientific (often DNA) evidence may be available to demonstrate, objectively and conclusively, that a person has been wrongly convicted.  


Such a case was R v Button
.  There, belated forensic tests of a mattress revealed that evidence of semen, attributed to the prisoner who had been convicted by a jury, did not match his DNA.  In opening his reasons upholding the appeal in the Queensland Court of Appeal, Williams JA declared that the case was a "black day" for criminal justice in Queensland.  But in a sense, it was a new dawn.  Scientific evidence, secure and properly accounted for, may help prevent such wrongful convictions.  When they occur and are demonstrated, courts of criminal appeal have clear duties to intervene.


The High Court, on the other hand, has refused to accept fresh evidence in an appeal
.  Originally, this was an attitude probably founded in considerations of policy.  Lately, it has been ascribed to the constitutional notion of "appeal", being in the opinion of the majority Justices a strict appeal.


One day, the discovery of conclusive DNA evidence at a time between the adverse disposal of an intermediate appeal and an application to the High Court may oblige reconsideration of the present rule forbidding the reception of new evidence, at least for truly exceptional cases to prevent a clear injustice
.  Certainly, in other cases, the High Court has rejected the argument that, if a point has not been added in the court of trial or appeal court, it cannot give rise to an "appeal" within the meaning of the Constitution
.  The Court has allowed fresh grounds to be raised whilst the matter is still within the Judicature.  This is further evidence of the general disinclination of courts in Australia, and the High Court in particular, to allow form to rule substance, particularly where issues of criminal liability and personal liberty are concerned.


The proviso:  Yet another reason for the larger number of criminal appeals to the High Court is the apparently changing approach to the application of the "proviso" provided in criminal appeal statutes.  Such provisions, which date back to statutes of the nineteenth century
, were part of the armoury provided in criminal appeals to prevent the success of meritless "technical" points in what was otherwise a strong prosecution case.


In the course of the last century, the decisions of the High Court on the application of the proviso, and its statutory equivalents, have been increasingly stringent.  Whereas in the United States, a doctrine of "harmless error" was adopted to prevent the failure of criminal (and other) trials on the basis of some minor mistake in the conduct of the trial or instruction to a jury, the Australian test is a strict one.  The classical formation is by Fullagar J in Mraz v The Queen
.  It might, or might not, have represented an accurate statement of the former law.  It might, as some suggest, constitute a new rule, more favourable to convicted prisoners complaining about their trial.  However that may be, the formulation has become settled in Australia:

"… Every accused person is entitled to a trial in which the relevant law is correctly explained to the jury and the rules of procedure and evidence are strictly followed.  If there is any failure in any of these respects and the appellant may thereby have lost a chance which was fairly open to him of being acquitted there is, in the eye of the law, a miscarriage of justice.  Justice has miscarried in such cases because the appellant has not had what the law says he shall have, and justice is justice according to law.  It is for the Crown to make it clear that there is no real possibility that justice has miscarried".


Intermediate courts have been obliged to perform their functions by reference to this stern test, laid down by the High Court.  When I was a member of a court of criminal appeal, I noticed and expressed the declining application of the proviso
.  This consequence was scarcely surprising given the strictness of the Mraz test
.  My impression has since been confirmed by others
.  It is very clearly instanced in the approach of the High Court to the error revealed in Domican v The Queen
 which, in the New South Wales Court of Criminal Appeal I had felt warranted the application of the proviso
.  My decision was reversed for reasons that I now acknowledge to be logically compelling.


Once such a strict standard is applied, it falls to the High Court to ensure that it is observed.  In some areas, such as the giving of the Longman warning
, a disinclination of some trial judges to conform to that ruling and an unwillingness of intermediate appellate courts to follow through the consequences of that failure in what otherwise seems a strong prosecution case, can be noticed .  It is in such matters, affecting perceptions of the basic fairness of criminal trials, that the High Court in recent years can be seen at its most insistent
.


Context of law and order:  Relevant to this last point is the changing context of much criminal law, practice and sentencing in Australia today.  Whereas in earlier times, at least to some extent, such activities were left to the judges to perform, without undue political and media commentary, today this has changed.  Criminal justice and sentencing have become a major focus of media attention and consequently of political debate.  Whether this is healthy or unhealthy is for others to say.  However, the performance of their functions by trial judges and courts of criminal appeal, under a barrage of media commentary (sometimes based on inadequate knowledge of facts) and occasionally also political pressure, is an undoubted feature of contemporary Australia
.  On some occasions, there may be efforts by powerful forces, outside the judicial branch of government, to exert external and not too subtle pressure on judicial officers (and indeed prosecutors) to perform their functions other than strictly in accordance with law and the evidence and merits of the particular case.


It is in such a situation that the Australian Constitution upholds the independence of the judiciary.  It is in such cases that the rule of law is tested.  The existence at the apex of the hierarchy of a court, with constitutional status and a clear vision of its own independence, is an important institutional guarantee.  That guarantee protects not only all judicial officers and other independent decision-makers who play a role in the system of criminal justice.  It is also an important guarantee for all people in the Commonwealth, that their liberty, rights and reputation are ultimately determined not by populist outcry or pressure but by the administration of justice by judicial officers who are competent, independent and impartial
.


It is, perhaps, in such contemporary circumstances that the interest of, and participation in, criminal appeals by the High Court of Australia can be seen as having considerable social importance.


Attitudinal changes:  Finally, I would mention changes of attitude that one can discern from reading the reasons of Justices of the High Court in the early years of the twentieth century and reading those of more recent times.


The gradual abandonment of the declaratory theory of the judicial function, which dominated the High Court's work for the greater part of the last century, coincided with the severance of the last links of the Australian courts to the Privy Council
.  For most of the last  century that distinguished imperial court retained its supervision over High Court decisions
.  There is no point denying the fact that a court that is subject to further appeal, looks on its work and its functions in a way different from a court that is not.  I have sat in both kinds of court.  I know and recognise the difference.  It is not perhaps as radical as some would think.  In Australia, intermediate courts properly play an extremely important and creative role.  However, there are limits
.  And those limits do not exist in a final court.


When linked to the Privy Council, by the facility of appeal, the High Court was, to a large extent, bound to the chariot of English legal ideas, techniques and culture.  The House of Lords, in the early part of the twentieth century played a comparatively small role in criminal appeals.  The attitudes voiced by Lord Chief Justice Holt continued to reign.  Perhaps to some extent there was a feeling that the problems of the criminal classes were undeserving of the attention of the highest courts which should be addressing the central concern of English law that Tennyson once described as "property, property, property".


Perhaps, from a general historical point of view, the decline of the declaratory theory and the demand for greater transparency in judicial reasons, are a reflection of a larger intellectual movement away from certainty and absolutes and towards an acceptance of the inescapable complexity of human existence and of the rules that govern it.  Richard Webster, in his analysis of post-modernism, quotes Gilbert Adair as saying:  "Post-modernism is less a genuine doctrine than a ruefully ironic recognition that the doctrinal era has passed"
.


However this may be, contemporary and future judges are unlikely to return to the approaches to criminal cases evident in the earlier days of the High Court.  Although some may lament the loss of certainty, self-confidence and brevity of reasoning, the reality is that today we recognise complexities that our predecessors either ignored or did not think worth exploring.  In this sense, courts simply reflect the larger intellectual movements that occur in society around them.  The High Court of Australia is not immune from such movements.

CLEVERNESS IS NOT ENOUGH

Recently I saw the new Australian film Black and White.  I have written elsewhere about my impressions
.  It tells the story of the trial, conviction and appeals of Rupert Max Stuart
.  His application to the High Court for special leave to appeal against his conviction and death sentence was refused in 1959 for reasons covering eight pages in a decision given three weeks after the hearing.  There were three arguable points in the appeal.  The High Court Justices acknowledged in the opening words of their reasons and again at the close that "certain features of this case have caused us some anxiety"
.  But that "concern" was not enough to warrant a grant of special leave to delay the hangman.  No one could read the decision in that case without feeling the powerful contrast between the approach to the administration of criminal justice in Australia then and now.


I could not at first put my finger on a description of the contrast.  But a judicial officer has written to me and suggested that what Stuart demonstrates is that "cleverness is not enough".


I agree. The feature that gives the practice of law, and the judicial office, a moral dimension, is a commitment to justice under law.  This is not a purely formal thing.  Nor is it capable of easy definition, without becoming lost in the books of philosophy and jurisprudence.  Yet in their daily work, Australia's judges are obliged to renew their commitment to the pursuit, and defence, of justice and the avoidance and correction of miscarriages of justice.  Formal correctness is not enough.  Our focus has increasingly become upon matters of substance.


There need be no apologies for the greater involvement of the High Court of Australia in criminal and sentencing appeals.  A final court that was not concerned about criminal law, practice and sentencing would have excised from its work a vital, quite possibly the most vital, part of the law of our community.  Consistently with the role assigned to it by the Constitution, the High Court now discharges its functions in respect of all parts of the law.  Criminal law, practice and sentencing are no longer exceptions.

WHY HAS THE HIGH COURT BECOME MORE INVOLVED IN 

CRIMINAL APPEALS?

The Hon Justice Michael Kirby AC CMG

Annexure 1

	Criminal appeals 1997 - 2002




	
	1997-1998
	1998-1999
	1999-2000
	2000-2001
	2001-2002



	Criminal appeals filed


	16
	20


	15
	11
	15

	Criminal appeals heard 


	16
	19


	20
	15
	11

	Decisions on criminal appeals


	17

8 Allowed; 9 Dismissed


	17

10 Allowed

7 Dismissed


	21

14 Allowed;

7 Dismissed
	10

8 Allowed;

2 Dismissed


	15

9 Allowed;

6 Dismissed

	Criminal special leave applications 1997 - 2002




	
	1997-1998
	1998-1999
	1999-2000
	2000-2001
	2001-2002



	Criminal special leave applications filed


	113


	105


	125


	125


	104



	Criminal special leave applications heard 


	86


	88


	114
	87
	89

	Decisions on criminal special leave applications


	86

(20 Granted;

66 Refused)
	83

(21 Granted;

62 Refused)
	112

(14 Granted; 98 Refused)
	83

(10 Granted;

73 Refused)


	86

(19 Granted;

67 Refused)




Annexure 2

Recent criminal cases in the High Court

Decisions of the High Court on criminal matters in the last three years include the following:

	2002
	2001
	2000

	De Gruchy v R  [2002] HCA 33.
	Festa v R  (2001) 76 ALJR 291.
	Crampton v R  (2000) 75 ALJR 133.

	Murray v R  (2002) 189 ALR 40.
	Cheung v R  (2001) 76 ALJR 133.
	Dinsdale v R  (2000) 202 CLR 321.

	Ugle v R  (2002) 189 ALR 22.
	Grey v R  (2001)  75 ALJR 1708.
	R H McL v R  (2000) 203 CLR 452.

	Harwood v R  (2002) 188 ALR 296.
	Wong v R; Leung v R  (2001) 76 ALJR 79.
	Spies v R  (2000) 74 ALJR 1263.

	R v Chai  (2002) 76 ALJR 628.
	McGarry v R  (2001) 75 ALJR 1682.
	Eastman v R  (2000) 203 CLR 1.

	Cameron v R  (2002) 76 ALJR 382.
	Adam v R  (2001) 75 ALJR 1537.
	Zoneff v R  (2000) 200 CLR 234.

	Velevski v R  (2002) 76 ALJR 402.
	Smith v R  (2001) 75 ALJR 1298.
	Gilbert v R  (2000) 201 CLR 414.

	Conway v R  (2002) 76 ALJR 358.
	Doggett v R  (2001) 75 ALJR 1290.
	Bond v R  (2000) 201 CLR 591.

	To September 2002
	Azzopardi v R; Davis v R  (2001) 2-5 CLR 50.
	Cassell v R  (2000) 201 CLR 189.

	
	Ryan v R  (2001) 75 ALJR 815.
	RPS v R  (2000) 199 CLR 419.

	
	KRM v R  (2001) 75 ALJR 550.
	


ABSTRACT

In the early days, the High Court of Australia rarely entertained appeals on criminal law, criminal practice and sentencing.  The author establishes that in recent years the number of such cases has increased substantially.  He suggests reasons why.  They include the change in the content of the work of the Court that accompanied the introduction of the general requirement for special leave; the specific reference to the "interests of the administration of justice" in the legislative criteria for such leave; the work of courts of criminal appeal in refining important issues of authority, principle and policy; the interests of the changing members of the High Court; the increased provision of legal aid that followed the decision in Dietrich's case; the enhancement of the criminal bar; the growing role of technology in evidence critical to some criminal appeals; the somewhat diminished use of the "proviso" to excuse established legal errors; the role of the High Court in upholding judicial independence from external pressure upon criminal law and sentencing; and the attitudinal changes to judging in the "post modern" world.
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