11.

BOOK REVIEW

AUSTRALIAN LAW JOURNAL

NEW BOOKS

A NEW CONSTITUTION FOR AUSTRALIA

AUTHOR:

Bede Harris

PUBLISHER:
Cavendish Publishing Limited, Sydney

ISBN:


1 876905 06 9

PRICE:

Softcover:  $85 (GST included) (RRP)


There is something in this new book, with its proposals for constitutional reform in Australia, to upset just about everybody.  Its contents reminded me of the story recently re-told by Sir Harry Gibbs concerning the response of barrister Sir Julian Salomons QC when Sir Samuel Griffith offered him a copy of his translation into English verse of Dante's Divine Comedy.  Sir Julian insisted upon a written inscription.  He told the distinguished author that he would not wish anyone to think that he had borrowed the book; still less that he had bought it.


So many and varied are Dr Harris's thoughts about changing the Australian Constitution that I have no doubt that many contemporary readers would respond to his book with an equal lack of enthusiasm.  Yet, as a faithful reviewer, I persisted and my patience was rewarded.


Virtually from the beginning Australians have been suspicious of new constitutional ideas.  When, in the 1840s, attempts were made to secure agreement between the Australian colonies and New Zealand to abolish import duties, the imperial authorities in Britain disallowed the laws as contrary to customs duties governing the Empire.  Earl Grey thereupon conceived of a Council of Intercolonial Questions as a means of promoting acceptable agreements.  Far from welcoming this idea, the colonists' response was one of suspicion and outright resistance.  In the end, because of pressure both in Britain and Australia, Grey's Bill was rejected.  The federal movement had to wait until 1885 for the Federal Council of Australasia.  It was that Council which sparked the Conventions that led ultimately to the Constitution by which we have been governed ever since.  


Dr Harris acknowledges that, by the standards of the world, Australians enjoy a high level of constitutional stability and respect for individual rights.  His complaints are that the 1901 Constitution fails to incorporate provisions judged necessary by most other modern societies.  As well, he considers that the Constitution is impenetrable to the understanding of ordinary citizens.  By these standards, it is a failure.  Undaunted by the record of defeated referenda, Dr Harris sets about identifying the defects and suggesting the changes he favours.


He comes to the task with certain advantages over the average Australian lawyer.  He grew up in Rhodesia, now Zimbabwe.  He witnessed the revolutionary constitutional changes that occurred there. At one point in the book, he even admits that the ease with which the Zimbabwe Constitution may be overridden by the President and legislature, without reference to a referendum of the people, has sapped the protections that the Constitution, as first made, once boldly proclaimed. Dr Harris continued his education in South Africa.  There he saw the brutal extremes of the last decade of the apartheid regime.  He then proceeded to Ireland where he witnessed endemic sectarian violence.  Finally, he taught law in New Zealand and observed not only the long established laws for the protection of Maori rights but also the implementation of that country's Bill of Rights Act, 1990.


Dr Harris’ life's journey has therefore given him a strong interest in comparative constitutional law.  This book is a product of that interest, with its focus now addressed to Australia's Constitution.


The author acknowledges that of the forty-four proposals for change of the Constitution, submitted to the electors, only eight have succeeded, thirty-six failing to secure the double majority required by s 128.  One interesting statistic within this sobering record is that of the twenty-five proposals initiated by Australian Labor party Governments for presentation to the people, only one has succeeded.  Only one.  It concerned social services and resulted in the insertion of s 51(xxiiiA) in 1946.  Another interesting statistic suggests that, on their second attempt, proposals rarely do better than at the first.


Dr Harris argues that the provisions of s 128 of the Constitution impose an undue burden on the process of constitutional change in Australia.  He favours a more complicated system that would permit State Parliaments to be an alternative source of proposals for constitutional amendment.  He also suggests that changes not affecting the federal balance, should be adopted if two-thirds of the electors nationwide favour the change.  An analysis of the record of referenda held to date shows that not a single one that failed would have been adopted by this criterion.  Only on four occasions (1906, 1928, 1966 and 1977) have majorities of that order been achieved.  However, all such instances also achieved the obligatory double majority.  It seems that disparity in opinion as between States is not as great a problem as Dr Harris and other critics of s 128 have sometimes thought.


Although several of the referendum proposals that have been defeated seem sensible enough in retrospect, some of the rejections have been vindicated by history.  When he was recently in China, speaking to a conference of the cadres of the Chinese Communist Party, the Prime Minister (Mr John Howard) drew attention to the defeat of the 1951 referendum that proposed the banning the Communist Party.  Mr Howard's words acknowledged what would now be commonly agreed, that the electors showed more wisdom than the proponents of the constitutional amendment to overcome the High Court's decision in the Communist Party case (1951).


The first part of this book is devoted to the author's wish-list in respect of a constitutional bill of rights.  A surveys in the 1990s showed that 72% of Australian voters favoured such a charter.  Ominously, 76% of members of Parliament opposed the idea.  Drawing on the experience of countries in and outside the Commonwealth of Nations, Dr Harris collects the traditional and new aspects of rights that, he thinks, should be included in Australia's list.  


A number of the "new" rights discussed by Dr Harris might be controversial, including proposed rights to privacy, culture and autonomy.  In the last, Dr Harris collects such subjects as euthanasia and sexual orientation.  This section is followed by an extensive analysis of the judiciary.  Dr Harris recognises the importance of the separation of powers.  Whilst welcoming the Kable decision of the High Court (1996) as affording some protection for the independence of State courts in Australia, he considers the ambit of the Kable principle too narrow, requiring express supplementation.  He suggests constitutional recognition for the role and jurisdiction of the Federal Court and the provision of powers to enact cross-vesting legislation to overcome the High Court's decision in Re Wakim (1999).  But the most controversial suggestion here is for a judicial commission to nominate federal judicial appointments.  Such a body was included in the new South African Constitution to help repair the narrow composition of the apartheid judiciary.  It appears to work well.  However, critics of the system in Australia see it as a formula that would tend to entrench, and not reduce, a monochrome judiciary.


The section of the book on the Executive comes down in favour of the continuance of parliamentary rather than presidential government.  It proposes a revision of the law on Crown liability/immunity.  The office of Prime Minister and the institution of Cabinet would receive constitutional recognition.


The chapter on federalism draws on the author's knowledge of financial arrangements in many overseas federations.  Dr Harris regards Australian federalism as being in real trouble on this score.  The States can barely raise half of their income requirements by the means presently available to them.  For the rest, they depend on federal provision.  The redress of this fiscal imbalance is treated as essential to rekindling a true "republican federalism" in the Australian Commonwealth.  


There is a section on indigenous rights.  Perhaps the most controversial idea here is for the creation of reserved seats in the Federal Parliament, elected by indigenous Australians who opt to join a separate electoral roll.  This idea draws on New Zealand experience.  However, it would be seen by some Australians as divisive and a reflection of nineteenth century notions, unlikely to make any practical change in the position of Aboriginals.  


Just as controversial are the suggestions for "direct democracy".  Dr Harris favours introduction of voter initiated referenda, instituted by a petition signed by at least one percent of the population.  The Constitutional Commission of 1988 considered this idea.  A majority rejected it, regarding the suggestion as an intrusion into the strong tradition of representative democracy.


Dr Harris tackles the problem of parliamentary reform.  He points, fairly, to the fact that the Senate is no longer a chamber representative of the States as originally envisaged.  His solution is to weaken the powers of the Senate.  Under his proposal, the Senate would be able to delay a money bill for no more than a month and other legislation for no more than a year.  Whilst this might secure support from the major political parties, frustrated by Senate delays of government legislation, one can only imagine the campaign that would be waged by virtually every interest group to resist this proposal to emasculate the "watchdog" role of the Australian Senate.  It seems inconceivable that it would be accepted by the electors or, indeed, get through the Senate - a precondition to submission to the electors.


The last section of the book is devoted to the issue of the head of state.  Dr Harris favours replacing the Queen by a President directly elected by the people of Australia for a term of five years.  Recognising that this proposal would place at the heart of the nation's government a high office holder with democratic legitimacy who could challenge the Prime Minister, provision is made for controls on the dismissal of the Prime Minister.  One of these envisages functions for the High Court in the process of such dismissal.  It does not sound like a very congenial new jurisdiction.


Dr Harris acknowledges what he describes as the "crushing" defeat of the 1999 referendum on the proposal to replace Australia's constitutional monarchy with a republic.  He says that whilst that issue was of symbolic importance, it was of relatively little significance from the "functional point of view".  However, the defeat of that proposal, despite overwhelming support from politicians and near unanimous urging of the national media, is still burnt into the national imagination when it comes to constitutional change in Australia.  The Australian people recognise that the choice in changing the Constitution is theirs and that, upon this subject, they have consistently been extremely cautious and generally resistant to alteration.  By and large, they appear to have preferred to leave major changes to be effected imperceptibly by novel federal legislation and by High Court decisions.  They seem to find the explicit enhancement of federal power, especially political power, uncongenial.  All of which casts something of a pall over Dr Harris' bright ideas.


What, then, is the value of a book like this?  Given that in 1988 a most distinguished Constitutional Commission became the latest of a series of failed attempts to revise the Constitution, why should a reader pay any attention to the proposals of a single academic, many of which seem potentially divisive and doomed to join the Stonehenge of failed constitutional suggestions?


The answer to this question lies deep in the history of Australia.  Conceptualising the need for better institutions to harmonise the relationships of the colonies, jealous of each other, had to come, initially, from outside the country.  Sometimes it takes outsiders and newcomers who have seen radical constitutional developments in other places and who do not feel weighed down by the baleful history of constitutional change in Australia, to put forward bold ideas.  The federal idea had a long gestation in Australia; but ultimately it came to pass.  So it may be with some of Dr Harris' ideas.  Certainly, Australia is now one of the very few advanced democracies to lack a national bill of rights.  Even the United Kingdom now has its Human Rights Act 1998.  It seems likely that Australia will eventually go down the path of adopting a constitutional charter of rights.  But the devil is in the detail.  If and when change happens, books like that of Dr Harris may be seen as making a contribution to the process.


As a new citizen, Dr Harris is concerned about the disjointure of the text of the Constitution and the way our institutions actually work.  He is right to see this as an impediment to effective civic education.  He is obviously correct in castigating Australia for the lack of knowledge amongst its citizens about its Constitution and indeed about the system of government it puts in place.  There is an urgent need to improve civic education.  Some initiatives have been taken.  But it is a pity that a substantial part of the Federation Fund was not devoted to improvement along these lines.  Could a reason be the despair that exists that any teacher could make Australian pupils love a constitution, such as Australia's, which, at least so far as the text is concerned, seems mainly about governmental financial relationships and not about the privileges and duties of citizenship.


In her very rare comments on the referendum of 1999, the Queen of Australia observed that the future of the monarchy was a matter for the people of Australia, and for them alone.  In this, the Queen's comment was constitutionally accurate.  The true sovereign in Australia is ultimately the Australian people who must concur in any formal change to the Constitution and whose implied acceptance of the present document represents the ultimate Grundnorm of our political arrangements.


Dr Harris has put together a critique that draws on his peculiar experience in comparative law.  There are some good and bad ideas here.  But at least the issues are debated.  It is left to fellow citizens to reject or accept them, to bury them or to take them further.


There are small infelicities and mistakes in the book.  Dr Harris has fallen into the trap of using "Commonwealth" as an adjective.  In the pristine drafting of the Australian Constitution, that never happens.  The adjective is "federal".  "Commonwealth" is a noun.  It grates on this reviewer at least to see a departure from that expression in the draft Constitution that Dr Harris annexes to his work.  On p 258, the main actor in the 1975 dismissal of Prime Minister Whitlam is named as "Sir William Kerr".  We will have to put this down to the fact that Dr Harris had not arrived in Australia at that time.  Or, perhaps, that "William" has been the preferred name of our Governors-General (McKell, Slim, Hayden, Deane).  Maybe this error is a signal that the pain of 1975 is finally dissipating when citizens even forget Sir John Kerr's given name.


The book is well produced by Cavendish Publishing with an excellent index and an intriguing cover.  Ignorance, complacency, despair and the weight of history are the enemies of sensible constitutional change and modernisation in Australia.  A book like this may speak to a new generation that can free itself from some of the inertia of the past by becoming aware of what others have done to tackle constitutional challenges that we share.
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