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TOWARDS AN INCLUSIVE SOCIETY

The Hon Justice Michael Kirby AC CMG*
"Australia has the potential to be a very inclusive society  [But] we must learn to travel hopefully in a discomfort of contradictions, a concordance of contraries and a conjunction of opportunities".

Eva Cox, 1995 Boyer Lectures, 80-81

NOT SUCH GOOD OLD DAYS


When I was welcomed as a Justice of the High Court of Australia, I was already long in the judicial tooth.  I had been through a number of such ceremonies.  I was accustomed to the words of praise, both personal and institutional.  I knew that both had to be taken with a grain of salt. 


I told the assembled audience that the "good old days" were not always so good in Australia
:

"They were not so good if you happened to be an Australian Aboriginal.  Or indeed a woman.  Or an Asian confronted by the White Australia policy.  Or a homosexual Australian.  A conscientious objector.  A person with heterodox political views.  A homeless person.  A publisher of the mildly erotic.  A complainant against official oppression.  A person with little English …"


Now it is almost seven years later.  I ask myself whether they were the seven fat years or the seven lean years?  In the interval the centenary of the Constitution, and the Commonwealth that it established, have passed.  Next year, the remaining constitutional institution, the High Court of Australia, will celebrate its centenary.  In between these notable events, we gather for an occasion in which we celebrate our citizenship.  


But if we aim, by this act, to contribute to days that children of the future will justly call "good old days", when we are the recent dead, we must reflect upon where we have come from in the course of a century.  Looking back on it, no Australian today could call the nation of 1901 or 1902 an inclusive society.  Unless you were a man who shared the privileged position of a settler from Britain (or a descendant of such a settler) you could not share fully in the kingdom of Australian mateship.  Many who would today claim inclusion were not full members of the clan.


Take the Aboriginal people a hundred years ago.  The Constitution adopted by the delegates of the 1890s had excluded people of the Aboriginal race from the subject matters of the powers of the Federal Parliament
 and from inclusion in the census
.  The big debate on the original Franchise Bill of 1902 concerned whether the indigenous people of Australia should be included amongst the electors who could vote for the Federal Parliament.  Barton and O'Connor rejected their exclusion, the latter considering that they should be treated "with some generosity" because they were a "failing race"
.  But these benign views provoked "unashamedly racist opinions"
.  It was not enough that they should be deprived of land and land rights by the law; turned off their traditional homelands; reduced by disease, clearances and alcohol.  A hundred years ago, many Members and Senators, reflecting opinions in the Australia of that time, saw indigenous peoples as having no natural claim upon inclusion in the new Commonwealth.  As passed by the Federal Parliament, s 2 of the Act forbade any "Aboriginal native of Australia, Asia, Africa or the Islands of the Pacific except New Zealand" from being added to the electoral roll unless that person was entitled to be included because already on the roll of one of the States
.  


As late as 1949 indigenous peoples were entitled to enrol and vote in State elections only in New South Wales, Victoria, South Australia and Tasmania.  In Queensland they were disqualified.  In the Northern Territory their voting rights were conditional.  Mr Chifley's government in 1949 added their names to the roll if they had been a member of the Defence Forces.  Not until 1967 was the constitutional discrimination removed by a referendum, carried in every State with the highest vote yet recorded.  Not until 1983 were all remaining discriminatory provisions against indigenes removed from Australia's electoral laws.  Not until 1992 in the Mabo decision
 was the discriminatory law denying land rights swept away by the High Court.  


Mr Arthur Calwell, although then a stalwart defender of White Australia lamented in 1949 that, "to our eternal shame" … "we have not treated the Aborigines properly"
.  We have come some distance in the century past to include Australia's indigenous peoples in our Commonwealth.  But no one pretends that we have expunged the shame of which Calwell spoke.  In education, housing, healthcare, drug and alcohol dependance, imprisonment rates, youth unemployment and communal violence the challenge of inclusion is still before us.  Good will in abundance exists under successive governments.  We are not the only settler society with this challenge.  But we still have a long way to go
.


Bigger by far than the debates about including Aboriginals in the Commonwealth were those concerning the inclusion of women.  Not a single woman had participated in the Conventions that led to the adoption of the Constitution.  Attempts to include female suffrage in the Constitution failed.  By 1900, women had won the vote in South Australia and Western Australia.  But in the other States the patriarchy reigned.  However, the same constitutional provision guaranteeing that State voters could participate in federal elections meant that the dye was cast.  Senator Pulsford (NSW) could still assert that the participation of women would lead to their "vulgarisation" and "an introduction of elements that will tend to lessen the strength of domestic life"
.  Others could say that it would gradually train "… women to become masculine creatures … [unfitted] to discharge the functions which properly belong to their sex"
.  One suspects that there are still elements in our nation who adhere to such views.  Yet eventually, a hundred years ago, by 29 votes to 6 the universal white adult franchise was accepted.


Inclusion of women in national elections did not mean full equality.  It took a long while for women to become eligible for election to Parliament on the same terms as men (1922).  Longer still for women to be actually elected, to be appointed as Ministers and to be elected as a Head of State Government.


It took even longer to establish enforceable principles of equal pay for work of equal value.  The first such legislation was enacted in New South Wales in 1958.  The principle was accepted nationally by the Arbitration Commission in 1969 and 1972.  The adoption of laws against discrimination on the grounds of sex were a long time coming
 and even now there are many areas of the law that continue to fall unequally, and more heavily, upon women
.  I see them quite often in the High Court.  They do not become more attractive with the years
.


The biggest debate of all a hundred years ago concerned the fear that lay behind the White Australia policy.  That policy was the antithesis to inclusion.  It proclaimed the policy of exclusion.  It excluded non-White people from getting into the country.  It even tried to exclude those already there from enjoying the benefits of naturalisation.  


The British Government, conscious of the dignity of non-White British subjects throughout the world, attempted to prevent the passage of such discriminatory laws.  But the Immigration Restriction Act 1901 (Cth) was rushed through the new Federal Parliament.  It introduced the infamous dictation test.  The first government of the Commonwealth, justified the new measure through the voice of Senator O'Connor.  On other subjects he was one of the most enlightened men of his time.  Yet on this subject his words echo some of the more extreme views voiced over the century in between
:

"[The Act] will enable us practically to shut out altogether any influx of coloured persons into Australia, whether British subjects or not, we might regard the matter only from the point of view of those who are here already … What is one of the strongest arguments for a white Australia?  Surely it is that we do not want to have in our community any section which is in a servile condition".


The disqualification from voting in federal elections first imposed in 1902 on non-European migrants, remained largely unchanged until 1961
.  Gradually, following pressure from the Imperial authorities, a few "naturalised Asiatics" had been permitted to vote.  Occasionally the High Court struck a blow against the absurdities of the dictation test
.  But it was not until 1958 that that procedure was dropped and the basis for a non-racial immigration policy gradually introduced.  It was Mr Fraser's government that dismantled the lingering philosophy of assimilation.  It embraced, on the federal level, the multicultural idea that acknowledges that those who make up the Australian population have their origins in a diverse range of cultures, races. religions and political systems.  And that all have the right and duty to contribute to the democratic processes within Australian society on an equal basis, proud of the diversities that make up the nation as a whole.


Yet even today ideas of multiculturalism upset some Australians.  They believe that they are entitled to insist, as price of full citizenship upon the sinking of all ethnic, cultural and religious differences.  In recent months we have witnessed distorted images, hurtful to the Islamic minority in Australia, based on overseas events or atypical incidents at home.  Politicians of all parties have expressed alarm at these trends.  Such events and some of the attacks on foreigners, represent the contemporary voices of exclusion that, a century ago, led Senator Miles Smith to view with alarm
:

"… that we should have a Chinaman in this Parliament as representative of the Northern Territory, for I understand that the Chinese are the most populous race there …".


We have come a long way since those views were uttered.  But I do not doubt that there are still some who share the fears of Senator James Styles a century ago concerning the "Asiatic hordes [who] would come [to Australia] if they got the opportunity"
.  


However people can be excluded from full participation in society, although they are on the electoral roll.  They can be excluded from advancement in employment because of their religion (as happened to Catholics in the early years of the Commonwealth).  They can be stereotyped and lose civic rights because of age
, physical disability
 or HIV status
.  Even today, Australia is not always inclusive of all its citizens.


Most Australians are members of some minority or other.  It is when you feel the shoe pinch that you know what unfair discrimination means.  It hurts you because the ideal you keep in your mind and your heart about Australia as a fair land that rejects unjust exclusion of any of its citizens from its civil society.


In my own case the source of the discrimination was sexuality.  I grew up in a society that criminalised homosexuals, entrapped and imprisoned them, denigrated and humiliated them and tolerated them only if they were thoroughly ashamed of themselves and kept their big dark secret locked away.  


Thanks to some fine Australians, heterosexual and homosexual, the old discriminatory laws were gradually repealed.  The foundation for this prejudice is irrational and unscientific.  It is gradually crumbling away.  But discrimination still remains in federal and State laws
.  It is offensive and unjust.  However it has the beneficial consequence, in my own case, that it makes me particularly sensitive to all forms of unwarranted discrimination.  It makes me alert to the instances where our law is still unfair to Aboriginals, or to women, or to Asian Australians.  Or to the young or the old, the impaired or those who suffer discrimination for their sexuality.  In this sense, I may not fit the stereotype of the patriarchal judge content with the society that has delivered power into the hands of someone as admirable as himself.  My ideal of "Australia Fair" is of a land where all unjust discrimination is eliminated from law and popular attitudes.  A land truly of equal justice under law.  A place where unjustifiable exclusion from reaching one's full potential is banished.  It is a big ask.  We are not there yet.  Perhaps we never will be.  But this does not release us from the obligation to quest towards an inclusive society.  If you know what discrimination and exclusion are, you know what I am saying.  If you do not know, wisdom and a good civic sense will make you listen to the words of those who do.  It is painful to love and admire your country but to be excluded from full membership of its community.

WHAT CAN BE DONE?


There are many things that can be done to promote an inclusive society.


Those who feel excluded can sometimes find a law that affords them a voice before the independent courts and tribunals of Australia.  We are a rule of law country.  The Communist Party Case of 1951 stands as our surest example that when other lands were excluding the political outsider, we in Australia refused to do so
.  It was a great moment for the inclusive society.  It showed that, in Australia, we fight ideas with ideas, not civic banishment.


The excluded can also seek a voice through the media of Australia.  By world standards, we have a free media that will sometimes give voice to minority opinions. By rational voices, lawful protest, public demonstration and good example the excluded can sometimes secure the change of mind of other Australians.  At the beginning of the referendum on the outlawry of the Communist Party, 80% of Australians favoured the measure.  But within three weeks the inclusive society was affirmed.  Presented with reasoned arguments for tolerance, acceptance and restraint, the Australian people themselves have rarely made a serious mistake.


The political process remains the chief way by which wrongs are righted and the excluded included.  Yet as Senator Amanda Vanstone rightly pointed out in a recent speech
:

"The Parliamentarian is interested in all views, the politician simply wants to win".


She went on to say:

"When messages are constantly overloaded with malice and hatred, politics has become a blood sport rather than battle of ideas.  Everyone who has the luxury and pleasure of participating in public discourse should understand that when they participate as a gladiator in a battle, laden with hatred, malice and invective, they force everyone else to be just a spectator.  They plunge another knife into the great conversation of our life, public discourse.  Some of these things that make normal citizens shut out of the political process are beyond our control".


To bring normal citizens back to respect and admiration for parliaments and governments, we need somehow to redress the diminution of public discourse that Senator Vanstone described.


And this brings me back to the purpose of this occasion.  It is a celebration of an initiative that recognises that the glue that holds together a country like Australia is ultimately more than its Constitution, its judges and their courts and lawyers, its politicians, laws, elections, wars and shared fears.  It is the civil society that generates a feeling that there are common objectives that we can work together to achieve.  That there are points of difference that we can resolve in a multitude of low key venues.  That there are injustices to which at first we may be blind but which, with acquaintance and debate we can recognise and set about correcting.


One of the most thoughtful writers on the civil society is Robert Putnam, Professor of International Affairs at Harvard University.   His best known book is Making Democracy Work
.  In recent years, he has been concerned by the evidence of the "decline of social capital and civic engagement" present in America.  The same trends are also probably reflected in Australia and other like countries.  In an essay "The Strange Disappearance of Civic America" he puts it this way
:

"Membership records of such diverse organisations as the PTA, the Elks Club, the League of Women Voters, the Red Cross, Labor Unions, and even Bowling Leagues show that participation in many conventional voluntary associations has declined by roughly 25% to 50% over the past two to three decades.  Surveys show sharp declines in many measures of collective political participation, including attending a rally or speech (off 36% between 1973 and 1993), attending a meeting on town or school affairs (off 39%), or working for a political party (off 56%)".


Putnam identified the usual suspects that explain these trends.  They include busyness and time pressures, television and the electronic revolution, disruption of marriage and family ties and things so basic as the rise of chain stores, two career families and generational differences.


For Putnam the chief culprit is the passivity bred by television.  Now a later generation takes its mind into the World Wide Web.  It will be superbly informed.  But will it be wise?  Will it have enough emotion and involvement to be concerned?  Will virtual reality breed actual indifference?


The importance of civil society is not confined to local needs.  It is an international phenomenon, made all the more significant on a global level because of the dangers of weapons of mass destruction and the comparative lack of transparency and accountability of most international institutions
.


The divisions and exclusions of our own society have much more acute reflections in the international community.  The tensions of a "bifurcated world"
 present grave dangers for our species and the environment.  The only effective answer to such bifurcation, deprivation and exclusion is a rallying cry to somehow restore civic involvement, at home and abroad.


That is why this occasion has an importance far beyond its specific purpose.  The object of Chain Reaction Foundation is to develop an agenda to enrich civil society by promoting participation in all aspects of community life by Australians regardless of race, religion, sexuality, gender, age or socio-economic background.  It aims to build strategic alliances amongst local institutions, organisations and communities.  Its object is to strengthen citizenship and encourage participation.  By doing so, I am sure that it also seeks to strengthen Australia's participation in its region and the world.


The inaugural directors of Chain Reaction are Australians who have already generously contributed to the objective of an inclusive society.  Margaret Bell, who is the President, has been a leader of practical measures for an inclusive society, through Volunteering Australia and as one of the founders of CIVICUS, the World Alliance for Citizen Participation.  At a time when national and international civil society is under great strain, we need initiatives like this.  To those who feel despair that the malaise of this era can be turned around, it is proper to remember the Chinese proverb.  The journey of a thousand miles begins with a single footstep.  We now take a bold footstep together.
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SUMMARY

When Justice Michael Kirby was welcomed as a Justice of the High Court, he pointed out that the "good old days" were not so good in Australia if you happened to be Aboriginal, a woman, an Asian Australian, gay or a member of some other disadvantaged minority.  Such people were often excluded from full participation in Australian society.  Gradually, things have changed.  But there is a long way to go if Australia is truly to be an inclusive society that respects, and rejoices in, the diversity of all people.

Justice Kirby lists various ways in which inclusiveness in society can be strengthened.  These include by legal proceedings, use of the media and engagement in political debate.  But civil society, national and international, needs to be strengthened by non-governmental and like organisations, devoted to encouraging the participation of people in all aspects of the decisions that affect their lives.  Only in such ways will injustices be cured and exclusion ended.  Whilst there is some evidence in Australia and other countries of a decline in civic participation in community life, the establishment of Chain Reaction Foundation is a valuable move to reverse this trend and to promote participation which is the true badge of citizenship, national and global.
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