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THE FUTURE OF HUMAN RIGHTS - DOES IT HAVE ONE?

Michael Kirby*
A LUCKY INTRODUCTION

Strangely fortunate was the child of the mid 20th century who received a legal eduction at the Sydney Law School.  Ramshackled buildings, cyclostyled notes, poor facilities, overcrowded library, staff tensions and all, it was still a most vibrant place.  Little wonder that the Prime Minister of Australia and more than a fair share of the Justices of the High Court and other courts, are alumni of that School.


For me, the light on the hill was the Department of Jurisprudence and International Law.  There, questions were asked about the purposes of all these rules that we studied.  There sat Julius Stone, always threatening to disappear in a miasma of rich pipe smoke.  There too was Zena Sachs, his faithful assistant.  Ilmar Tammelo was there with his ethereal insights into legal philosophy.  So too Tony Blackshield and Don Harding - both to go on to professorial and larger challenges.  


It was Julius Stone who summoned me into the privileged circle of selected undergraduates who helped him to write the successor volumes to his great work, Province and Function of Law.  Ilmar Tammelo had presented me with a volcanic pile of translations from the original Russian of writings of legal and political philosophers concerning the Marxist view of the law and the State.  In a technique that I never lost, I turned these original manuscripts at once into a paper for the Journal of the International Association for Law and Social Philosophy, a draft chapter for Julius Stone and a 'thesis' for my degree of Master of Laws.  My essay was published, the chapter was ultimately accepted with a thousand adaptations and the LLM degree was conferred.  It was at about this time, in the mid-1960s, that I first met Alice Erh-Soon Tay.  


She had come to the Australian National University in 1965-66 from her post at the University of Malaya in Singapore.  In Canberra she met her future husband and colleague, Professor Eugene Kamenka.  What a formidable team they were.  They sparked off each other.   They published numerous books and articles, not only about the common law but also about the then Soviet and Chinese law.  They wrote, together and separately, important contributions to the Encyclopaedia of Soviet Law and co-authored Marxism and the Theory of Law and Sowjetische Rechtstheorie.  Imagine my anxiety when my humble analysis about the Marxist theory of the "withering away of the State" and its fortunes in the real world of the Soviet Union, fell to be examined for my Master's degree by these two brilliant experts.  


I was obliged to defend my thesis at an open seminar held in the old Sydney Law School building in Elizabeth Street, Sydney.  Alice and Eugene questioned me vigorously.  They criticised some of my views sharply as needlessly idealistic, even bordering on the naïve.  I had read Ilmar Tammalo's compilation with more than the normal Australian empathy for some of the doctrines espoused there.  This was because my grandmother had remarried an Australian communist.  He was a fine man who sincerely believed that a better world could be constructed by the communist state, free from the selfishness, neglect and inequality of capitalism.  For Eugene Kamenka and Alice Erh-Soon Tay, the reality of the Russia of Stalin and Khrushev was a healthy antidote to the pretended idealism of the Soviet theoreticians and party legal philosophers.  They had great advantages over me.  They had been to Russia.  They spoke its language.  They knew its long suffering people.


After Professor Tay finished her interrogation of my propositions, I feared that my thesis would be failed, with great ignominy all round.  But I must have put up a better showing than it felt at the time.  In the result, I came through with flying colours.  Thereafter we forged a firm friendship.  I was privileged to be included occasionally in the intellectual circle that Alice and Eugene built in Sydney, Canberra and beyond.


By 1977, Alice Tay was President of the International Association for Philosophy of Law and Social Philosophy.  She held that post during the Association's Extraordinary World Congress held in Sydney and Canberra that year.  By that time, I was chairman of the Australian Law Reform Commission, a body in which we were later to work together as Commissioners.  I gave a paper to the Congress on law reform.  It was included, with other much more distinguished works in a collection of essays Lawmaking in Australia
 which Alice Tay and Eugene Kamenka edited.  


As a signal of their commitment to the ongoing thinking about law in new and conceptual ways, the editors contributed a chapter "New Legal Areas, New Legal Attitudes"
.  They contrasted the legal developments in "socialist-communist countries, such as the Soviet Union" with changes that had happened in the opposite direction in the countries of the common law.  They pointed, for example, to the revolutionary decision of Lord Atkin in 1932 in Donoghue v Stevenson
.  They described the impact of another radical, indeed revolutionary, judge, then in his zenith, Lord Denning, who pressed forward new legal and economic doctrine in Lloyds Bank v Bundy
 and a hundred other cases.  They castigated the general teaching of jurisprudence in Australia describing it as "skimpy, traditional and unimaginative"
.  They urged that Australian law schools could learn much about law from studying the legal history of the Soviet Union, the attitudes of the People's Republic of China, developments in the Federal Republic of Germany and the mixed legal systems of ex-colonial nations
.


Reading their contributions a quarter of a century later, I am struck by how much has changed in the world and how much remains the same.  Gone is the Soviet Union and the withering away of the State.  In the end the Soviets went not by withering but in  a whimper.  Yet its other faces linger on in a kind of half-life in China, Cuba, North Korea, to some extent Vietnam and a few other places where Lenin's statute still stands.  


Gone also is the Australian concentration on the speeches of the English Law Lords to the exclusion of a focus on our own special concerns and needs.  Gone is the suggestion that we have much to learn from Karl Marx's view of law.  And yet many of the points that Alice Tay and Eugene Kamenka in 1977 made remain true today.  That we advance our own thinking by the study of comparative law, including law from non-traditional places.  That we think best when we think conceptually and try to bring together the threads of common law instances into a unified doctrine as Atkin and Denning taught.  That we should be braver in our legal inventions and more experimental in remedying injustice.  


At one point in their essay the editors remarked
, in words that were prophetic:

"One of the great debates going on today … is … between those who believe that coercion can never produce the results it seeks … and those who believe that the troubles of the modern world result from abandonment of the willingness and capacity to exercise authority, to praise and maintain law and order …  We are not at home with either side.  There is something very tiresome about black and white thinking … [I]ts vulgarity and unintelligence are not undermined by colour television.  There are hosts of concrete problems - from decriminalisation of marijuana-smoking to the attitude we should take towards international terrorism".


What is striking for a contemporary reader of what Alice Tay and Eugene Kamenka wrote is the back seat that the jurisprudence of human rights took, even so recently as 1977, in a text on the future of law.  Before Mabo
, Australian lawyers, such as Neville Wran QC, then Premier of the State of New South Wales, could remark that "no lawyer trained in the great common law tradition which Australians have inherited can observe the fate of the Australian Aboriginal without a deep unease, a certain misgiving that one of the greatest penalties which European civilisation has imposed upon them may be the so-called 'blessing' of our concept of the law"
.  Nowadays, it is impossible even to approach the problems on which those editors wrote - and most others in the law - without regard to the international principles of human rights.  Indeed, those principles were in Mabo to provide the key that unlocked the door that had formerly barred the way to the recognition of the land rights of the indigenous peoples of Australia
.

Even Alice Tay and Eugene Kamenka, liberals and reformists if ever there were two, seemed then to have caught the scepticism of the traditional English attitude towards the idea of fundamental human rights.  In 1977 they wrote
:

"The many necessary and laudable reforms that have taken place in English society and English law over many centuries, and continue to take place, have largely not been the result of reforming philosophies and ideologies, but of outrage over specific abuses, inconveniences and irrationalities.  We do need … new and hard-thinking about law and its place in society in which the managerial aspects of ownership and control implied in the direction of labour and the regulatory and retributive pretensions of the State … are seen to be the central realities of our time.  To think about the implications of that is much more difficult but infinitely more important than demonstrating the class bias of individual judges or shaping the whole of one's conception of society around the needs of homosexuals, deserted mothers and what Marxists used to call the 'Lumpenprotetariat' and the 'Demi-monde'."


I read those words on the day on which a resolution was introduced by Brazil, seconded by Poland, into the United Nations Commission on Human Rights
.  It concerned "Human Rights and Sexual Orientation".  It was the first such resolution in the history of that United Nations body.  As such, it presented an historic opportunity to advance understandings about one of the long neglected issues of fundamental human rights and human dignity.  True, it only affects directly a small proportion of every society:  a handful of percentage points, no more.  But the lesson we have learned in the last quarter century is that every minority is precious, to itself, to its loved ones and to a society that promises respect for all.  Now, we would not dismiss with the Lumpenprotetariat any minority because they were few in number.  The essence of human rights lies in its concern for the human dignity of each precious individual.


In the last two decades, Alice Tay has become an intellectual leader of the human rights movement in Australia.  In 1984, together with Eugene Kamenka, and with the support of the Australian Human Rights Commission, she began preparing a select bibliography, with annotations of recent literature on human rights in Australia.  The result of that study was the publication, with other experts, of a survey in Human Rights for Australia
.  On the basis of her scholarly work, and her work in the Australian Law Reform Commission, her eventual appointment to head the Australian Human Rights and Equal Opportunity Commission was a natural one.  


As President of that Commission, Alice Toy brought into play not only her intellectual gifts but also her unique life's experience.  She called on her perception of the practical issues of human rights as someone who could look at the challenges to Australia in this regard from many perceptions outside the national mainstream.  I honour her as a fellow citizen.  I applaud her intellectual work.  I recognise especially her work for the theory and practice of human rights.  That work affords me a springboard into the subject that I wish to explore.  In the age that has followed 11 September 2001, does human rights have a future?  What is it?

ISSUES

As Professor Tay pointed out in her review of the modern history of human rights in international law, the second half of the twentieth century saw an extraordinary revitalisation and extension of the doctrine of human rights derived in large part from the 17th and 18th century scholars
.  At last, the principles were given an international foundation through their expression in the Charter of the United Nations, in the Universal Declaration of Human Rights, in the two International Covenants that elaborated the Universal Declaration and in the many treaties and other instruments that before and since, have given substance to the aspirational sentiments of the peoples of the post-Second World War world.


The notion that fundamental human rights has no future and that the world has returned to a place of unbridled power, is scarcely worth examining.  Yet at a recent legal conference in Australia, an informal poll put to a large audience of Commonwealth lawyers produced a surprising outcome.  At least a quarter were very pessimistic about the future of human rights.  Looking at the broad canvas, they obviously felt that the best days of universal human rights were behind us
.  Yet scarcely a day goes by but Australian society, indeed every society, faces controversies that can only be solved effectively by reference to the basic principles of human rights expressed in the international instruments.  


Take a controversy that erupted in Australia following the recent decision of the High Court in Carroll v The Queen
.  Newspapers began to campaign for an end to the principle against double jeopardy expressed in that unanimous decision.  In the face of advances in DNA technology, it was said that the principle was out of date.  Why should a clearly guilty person not be retried if objective and overwhelming evidence could be secured to demonstrate that a jury's verdict or a judge's conviction were incorrect.  


In the common law, the principle against double jeopardy is hundreds of years old.  However, it is not only a rule of our legal system.  It is a principle of international human rights law.  It is recognised in Article 14.7 of the International Covenant on Civil and Political Rights (ICCPR):

"No one shall be liable to be tried or punished again for an offence for which he has already been finally convicted or acquitted in accordance with the law and penal procedure of each country".


The rule is also supported by practical considerations.  It permits closure of bitter contests.  As with so many civil rights, it limits and restricts the exercise of the powers of the State and its agencies.  If the rule were abolished, no one who had been through the judicial system and been acquitted could ever be completely sure that a prosecution was at an end.  Finality, especially in criminal process, has its own intrinsic social value.  Oppression by the power of the State and its opinionated and well resourced officials is not confined to autocratic countries.  Bullying by officials sometimes occurs even in the best of democracies.  


In the business of human rights, it is necessary for those who are aware of fundamental principles to caution against abandoning them because of the perceived injustice of an isolated case.  In such matters, it is necessary to look at proposals for change of settled principles from the viewpoint of the centuries.  That is what the study of human rights does.  Recent experience suggests that even fundamental rights may sometimes need to be reargued and again defended.  Performing this work is an important function of human rights defenders.


Other fundamental rights, which have hitherto been poorly defended in the law, may need protection and re-expression.  Thus the right to privacy is recognised in Article 17 of the International Covenant on Civil and Political Rights (ICCPR).  But, until now, it has not always been well protected in the common law.  Recent developments in England and other countries
 and in Australia
 suggest that, stimulated by international principles, the protection of privacy may be enhanced.  Yet, at the same time, the responses to the fears of terrorism, the increase in the technological capacity of searching electronic data and proposals for a universal DNA identifier have led to concern that we may be facing the effective end of individual privacy in a plethora of identifiable electronic files
.


Another area of human rights that has not been well protected in common law countries is that of the economic, social and cultural rights.  To some lawyers of the common law tradition, such rights are not justiciable.  They raise complex questions of a political and economic character regarded as unsuitable to judicial or other legal determination.  Yet in many countries it has been recognised that economic, social and cultural rights have a very high priority.  They are treated as deserving of enforcement in the courts
.  


When in the 1990s I served as Special Representative for the Secretary-General of the United Nations for Human Rights in Cambodia, I learned of the co-equal importance of economic, social and cultural rights and the civil and political rights to which Western lawyers attach primacy.  For the ordinary Cambodian citizen, the urgent issues of human rights undoubtedly included access to clear drinking water; the availability of education for the female child; and the provision of free or cheap emergency hospital care.  The first step towards engaging courts in the issues of economic, social and cultural rights is the adoption of broader principles for the law of standing, and the admission into litigation of interveners and amici curiae.  So far, on all of these issues, Australian courts have been cautious
.


In addition to the foregoing issues, where established human rights principles await elaboration, recent years have indicated that other human rights claims are emerging that were not expressed or even dreamed of, when the Universal Declaration of Human Rights was written.


One of these is the issue of sexuality.  In 1945, in most countries, variation from the accepted norms of adult sexual expression was not tolerated.  Indeed, it was commonly punished severely as it still is in many parts of the world.  Only in 1957 in England, following the Wolfenden Report, was the criminal law on this subject reformed with respect to individual acts of consenting adults in private
.  The reforms in England in this regard were followed in many countries.  In Australia, only Tasmania held out
.  This led to a communication to the Human Rights Committee of the United Nations.  That body upheld the complaint based on the alleged failure of Australia to comply with its obligations under the provisions of the ICCPR protecting individual privacy
.  The decision of the Human Rights Committee followed, and was reinforced by, similar rulings of the European Court of Human Rights
.  In due course, the decision led to federal legislation in Australia intended to over-ride the Tasmanian laws
.  The achievement of similar reforms in other countries, and in the United Nations itself, remain a challenge for the future of human rights.


Another challenge lies in the protection of the human rights of people living with HIV/AIDS.  Because of the modes of transmission of HIV, mainly through sexual intercourse and injecting drug use, people exposed to the virus often face an extra burden of discrimination as well as of illness.  In some countries, and in some parts of Australia, this has been recognised by the inclusion of medical disability in the grounds for which human rights complaints may be made.  Some such cases have come before the courts in Australia, including my own
.


Another future issue for human rights concerns drug use and drug addiction.  In a sense, the HIV/AIDS epidemic has required many countries to confront more openly and honestly than in the past the causes that lead so many otherwise good citizens to resort to recreational and other drugs.  In so far as drug dependence gives rise to physical or psychological addition, the punishment and stigmatisation of people with dependence on drugs is often draconian.  A realisation of this fact has led to an intense debate in some countries, including Australia, about issues of personal liberty and harm minimisation.  In part, the motivation for these studies is a concern about the human rights aspects of current strategies for reducing the individual demand for such drugs.  In part, it is motivated by a recognition of the fact that, in many countries, the incidence of crimes such as robbery, burglary and home invasion is closely tied to drug dependence and drug use
.


Even more fundamental than these problems are those that are presented by the advances in biological science that have accompanied the advance of the Human Genome Project.  Some of these have presented acute dilemmas of bioethics with which national and international bodies are struggling.  Such dilemmas include the acceptability of reproductive and therapeutic cloning in the human species; the justification of the use of embryonic stem cells for therapeutic treatment of major disabilities; the dangers of discrimination against people on the basis of their genetic profiles; the issues raised by transgenic experimentation; and the ethical implications of patenting living matter as it is adapted for medical tests, therapies and industrial use.  


These and other issues have been examined from a human rights perspective in three bodies with which I am associated:  the International Bioethics Committee of UNESCO, the Ethics Committee of the Human Genome Organisation and the Expert Group on Bioethics and Human Rights of the Office of the High Commissioner for Human Rights.  In a sense, there are no more fundamental and urgent questions for human rights than these
.  This is because humanity stands at the brink of a capacity to effect significant changes in the human species itself and in the environment in which we live.  The future of human rights is therefore obviously involved.


In UNESCO, a Universal Declaration on the Human Genome and Human Rights was adopted in 1977.  It deals in broad outline with some of these issues.  Now, another Declaration is being prepared, this time on the use of genetic data.  These instances show how science and technology help to chart the future of human rights.  This is so with respect to the three great scientific developments of the twentieth century:  nuclear fission, informatics and biotechnology.  At its most recent meeting in May 2003 the International Bioethics Committee agreed to accept an invitation of the General Conference of UNESCO to prepare a Universal Instrument on Bioethics.


Yet at the same time as human rights demand new thinking about the interface of society and science, some of the deepest contemporary currents present old challenges in a new game.  Religious fundamentalism is not the province of any single faith.  It appears to be increasing in many countries where the preaching of extreme religious intolerance promises simplistic solutions that diminish respect for people of different beliefs or of no belief at all.  This is a paradox of the present age.  Perhaps in response to an incapacity of some human minds to keep pace with the advances of science and technology comes a reversion to simplistic notions of religious exclusivity.  Where human beings feel frustrated, unjustly treated, unacceptably impoverished and excluded, they may be easily induced to unquestioning acceptance of intolerant religious dogmatism.  The clash between diversity, mutual respect and appreciation of each individual's human dignity and the world of terror, military pre-emption and fundamentalism is a great challenge.  It is also a great drama which it is working towards a resolution of some sort as we can see every day in the global village of satellites and cyberspace.

INSTITUTIONS

Within nation states, the courts remain vital institutions for the implementation of fundamental human rights.  In most countries, the basic principles are stated in constitutional texts which the courts are obliged to uphold.  Even in countries of the common law, which, outside the United States of America, initially disdained legally enforceable human rights principles, legislation or constitutional texts have been adopted to oblige judicial involvement.  Thus Canada has adopted its Charter of Rights and Freedoms.  New Zealand and the United Kingdom have adopted statutory expressions of basic human rights.  Relatively few countries now have no such express collections of rights.  One that does not, is my own:  Australia.  Although there are some basic rights in the Australian Constitution, proposals to include more were defeated in a constitutional referendum that reflected popular and political scepticism about such developments
.


Nevertheless, the common law is constantly developing and adapting to new circumstances.  One of the most important of recent developments is to be found in the so-called Bangalore Principles on the Domestic Application of International Human Rights Norms
.  These principles teach that, if there is a gap in the common law, an ambiguity in a statute, or an uncertainty in a national constitution, it is permissible to fill the gap and resolve the ambiguity or uncertainty by reference to the fundamental principles of international human rights law.  Originally, this notion was treated with grave suspicion by lawyers educated in the dualist notions of municipal and international law.  In 1977 when Alice convened the IRV Congress in Australia, such ideas would have been treated as the purest heresy.  However, increasingly the principles have been accepted
.  In Australia, as I have said, they played a crucial role in encouraging the High Court to re-examine the refusal of the common law to recognise the title to land of the indigenous peoples.  In Mabo v Queensland [No 2]
, Justice Brennan, in a key passage in his reasoning, embraced the essence of the Bangalore Principles:

"The opening up of international remedies to individuals pursuant to Australia's accession to the Optional Protocol to the International Covenant on Civil and Political Rights brings to bear on the common law the powerful influence of the Covenant and the international standards it imports.  The common law does not necessarily conform with international law, but international law is a legitimate and important influence on the development of the common law, especially when international law declares the existence of universal human rights.  A common law doctrine founded on unjust discrimination in the enjoyment of civil and political rights demands reconsideration.  It is contrary both to international standards and to the fundamental values of our common law to entrench a discriminatory rule which, because of the supposed position on the scale of social organisation of the indigenous inhabitants of a settled colony, denies them a right to occupy their traditional lands".

In my view, this pronouncement was a critical turning point in the development of the common law in Australia.  It has its counterparts in many other countries.


In the international sphere, there remains much to be done to ensure more effectively the implementation of the high sounding principles adopted in the many United Nations and regional treaties on human rights.  Nevertheless, we should not lose out faith in the institutions of the United Nations, however frustrating they can sometimes be.  In my work for the United Nations in Cambodia I discovered that there are countless dedicated officers in the agencies of the United Nations who pursue selfless lives of service, devoted to the universal ideals of that Organisation.  There have been great successes, as the recent history of Cambodia, East Timor and other lands demonstrate.  


With the growth of the power of the economies of non-European lands, it is inevitable that in time, they will become super-powers.  The history of Empires teaches that, in time, each Empire fades.  So it was with the British Empire of my youth.  So it was in my manhood with the Soviet Empire, whose philosophy and laws I studied with Alice Tay.  So, in due course, it will be with the United States of America.  And at that time the United States will need the United Nations as a bulwark for the three principles upon which the Organisation was founded:  the protection of international peace and security; the advancement of international economic equity; and the defence of fundamental and universal human rights.  


No doubt the institutions of the United Nations can be improved to ensure that they are more accountable to the peoples of the United Nations in whose name the Charter was adopted.  Doubtless the efficiency of the bureaucracy and of the organs of the United Nations call for reform
.  But the United Nations remains the hope of the world.  Our blue planet is too dangerous a place to survive without the tempering influence of dialogue and a forum for exchange in the environment in which we can discover, sometimes to our surprise, our common interests in our shared humanity.  

DÉNOUEMENT

In April 1998, Alice Erh-Soon Tay was appointed for five years as President of the Australian Human Rights and Equal Opportunity Commission.  In that post, she has proved an energetic and outspoken champion of human rights.  As her term concluded, legislation was introduced into the Australian Parliament to alter the structure of the Commission and to remove its right to intervene in court cases where it thought that important principles of human rights were at stake.  


The Commission has appeared in a number of cases before the High Court of Australia in which I have participated.  Often it has expressed an independent position opposed to that of the government of the day or of both parties before the Court.  Professor Tay declared that she would "fight to the death" the suggested amendments.  She said she would struggle to hand to her successor the powers and responsibilities she had enjoyed
.  The federal Attorney-General defended the proposed amendments to the Commission's Act that would require the Commission ordinarily to secure his permission before intervening in court on the broad interest in the community that he was "specially placed" to evaluate
.  


Whatever the merits of these arguments, Alice Tay was there fighting vigorously for her perception of an effective national human rights institution for Australia.  Her deep knowledge of jurisprudence, legal and social philosophy, comparative and communist legal systems, the macro-sociology of law and human rights have always provided a firm intellectual foundation for what she has done.  But her energy as a woman, as a migrant and as a member of an ethnic minority willing and as an unashamed intellectual to speak her mind have ensured that her contributions were special and practical, not merely words on paper.  


I hope that Alice Erh-Soon Tay is spared for many years to continue her scholarship and to maintain the courageous expression of her views.  Human rights as a discipline is expanding and changing even beyond her imagination in 1977.  In Australia, human rights need and deserve scholarship and passion mixed in magical combination.  And that is what Alice Erh-Soon Tay has given us.
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