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President O’Meally, your Honours, ladies and gentlemen, fellow citizens.

COMING TO MY PROFESSIONAL HOME

It is wonderful to be here with you.  I really feel that this is a family occasion.  If the non lawyers present will forgive me, when I return to the company of the judges of the Compensation Court or of the Dust Diseases Tribunal, I feel I have come home.  That was the area of the law in which I was raised.  Not the Dust Diseases Tribunal, because it is something new.  But the area of compensation for injured workers was my training ground.  I have known every one of the judges of the Compensation Court and of the Dust Diseases Tribunal who served in my lifetime.  I also knew Mary, as she was reminding me tonight, when I used to go up to the Public Library of New South Wales to work in a little corner of that building and do my law studies.  I came to know the wonderful qualities of devotion to service and attention to detail and efficiency which was required in this area of the legal discipline.

When I come to functions in this area of the law, I always point out that it was my training in the Compensation Court, the Commission as it was, that really prepared me for my life in special leave hearings in the High Court.  Somehow, you had to keep in your brain something of the order of 12 cases which you were getting through in that day.  You had to keep them and their different facts and the different questions of law that they raised and get through the day.  That is also what we have to do on a special leave day.  So it was wonderful training.  

I remarked to Dyson Heydon this morning at morning tea, a function we had for one of the High Court associates who had reached the grand old age of 25, I said that I was coming here tonight to speak.  He said, “They are wonderful people.   I knew their work in the Court of Appeal.  I’ve seen what they do.  The work that they do is noble and I admire them.”  Now, Dyson Heydon is a rather cautious and unusually understated person.  He is not one to wax over-lyrical.  So I thought that was a very nice tribute.  I am sure he would not mind my saying that to you.  (I would never tell people the nasty things a colleague says, but only the nice things.  And Justice Heydon was fulsome in your praise; and so am I.)  So I have come a long way (and I will go back a long way tonight) to tell you that I admire you.  I admire the work that you do.  I admire the medical specialists who help and the other independent experts who assist you in your work.  I admire the registry staff, the research officers and all of you.  I think you are a terrific team.

LAW IN THE 1970s – A NOSTALGIC REMEMBRANCE 

I am going to start with a moment of nostalgia because lawyers love that.  I too love it.  Being Irish, I like to look back to the past and to think of the spirits of the times when we too were 25.  It is true, as President John O’Meally has said, that we first met in 1958.  He constantly alleges that I wrote him notes at that time indicating serious disloyalty to the Crown.  He produces these alleged notes from time to time.  I swear they are not in my handwriting.  But all accused say that.  And just in case, it is better to deliver for him and to come to a function like this, than to take the risk.  Scandal, as you will understand, is something I can do without.  

As I was leaving my chambers in Sydney today I picked up the earliest Law Almanac that I had.  This was a time when the Law Almanac could be fitted into this little measure.  It was just a tiny book.  Now, of course, it is a massive tome.  Soon it will be in two volumes.  But in those days - this is back in the nineteen seventies - who were on the Court of Appeal?  Well, Sir Leslie Herron was the Chief Justice, KBE CMG.  Justice Bernard Sugarman was my predecessor as President of the Court of Appeal.  McLelland, Jacobs, Asprey, Holmes, Mason, Manning, Moffitt were the Judges of Appeal.  The senior judges were McClemens, Brereton, Maguire, Hardy, Collins, Else-Mitchell, Macfarlan.  

If we mention those names, and in that order, the lawyers present will know that a shaft of bitterness had been introduced by the establishment of the New South Wales Court of Appeal in 1966.  The fact that “Jock” McClemens had been replaced in seniority by those other upstarts.  Never mind that one of them was Anthony Frank Mason, CBE, soon to become a Justice of the High Court and then Chief Justice of Australia, and a great Chief Justice indeed.  This was a time of bitter divisions in the Supreme Court.  

In the Industrial Commission there was the Honourable Alexander Craig Beattie, soon to be Sir Alexander.  He was a wonderful judge.  Cook, McEwan, Kelleher, Perrignon, Sheehy, Sheldon, Sheppard and Cahill.  They were an interesting bench.  In the 1970s I began to do a lot of work before them.  

In the Compensation Commission Judge Conybeare was the Chairman, as it was then called.  Judges Wall, Dignam, Williams, Ferrari, McGrath, Gibson and Westcott were the members.  Noel Westcott was appointed in 1971.  I inherited on his recommendation a practice in Newcastle for the Northern Miners’ Federation.  They were happy days.

Amongst the barristers, the most senior barrister by title was the Hon Kenneth McCaw, the Attorney General.  Harold Snelling QC was the Solicitor General, C A Hardwick, QC, C R Evatt, QC, Sir Jack Cassidy, QC, Eric Miller QC, Syd Webb QC, Jack Smyth QC, the Honourable Nigel Bowen QC, Marcel Pile QC, Kerrigan, Knight, Langsworth (soon to be translated to take Judge Conybeare’s position), Shannon, Staff, Riley, Ash, Byers, Sullivan, Rath, L K Murphy, D L Mahoney, J G Starke, Kenny, Glass, Jenkins.  That is the first page of the practising barristers.  This catalogue will be of no interest to the non lawyers present.  Yet every one of those names conjures up for the lawyers, even if we were articled clerks (perhaps especially if we were articled clerks), the personalities of those people.  They were mighty figures.  We were talking at our table of Antony Larkins QC, with his monocle.  They were extraordinary advocates.  They were nurtured by the jury system which existed in those days and which is no more.

THE RISE AND FALL OF ACCIDENT COMPENSATION

I remember when Theo Conybeare in 1970 conducted an inquiry into the system of compensation for accidents.  They thought that, as he was nearing the end of his tour of duty, they should ask him how he would go about making it more efficient and more just.  He produced a report which recommended very considerable changes to the system of compensation.  However, as with many law reform reports, as I was later to learn to my cost, nothing much was done.  Then, in the mid seventies, the federal Labor government, under Mr Whitlam, invited Sir Owen Woodhouse from New Zealand to come over to Australia to suggest a national compensation scheme.  Woodhouse gathered around him two very clever academics, one of them was Patrick Atiyah and the other was Geoffrey Palmer, later Sir Geoffrey Palmer and Prime Minister of New Zealand.  Atiyah dropped out; but Palmer stayed the course.  The Woodhouse report recommended a major change in our compensation system so that it would follow the New Zealand system.  It would provide for a no fault system of compensation for everybody injured, whether at home or at work or in a car or virtually anywhere.  It was to be a general system of no fault compensation.

I was appointed to the Australian Law Reform Commission in early 1975.  One of the people in the federal sphere who had just retired from his office as first parliamentary counsel, John Ewens QC, told me of how he had drafted the Accident Compensation Bill.  It was a Bill that was in the Federal Parliament on 11 November 1975.  The likelihood is that it would have gone through the Senate and it would have become law.   Ewens explained to me the great difficulty of finding federal heads of power to have a national compensation scheme like New Zealand’s.  He said that it was a question of whether it would be upheld by the then High Court.  However, the omelette would then have been scrambled.  It would have been very difficult to reconstruct the parts.  And so we reached a turning point in the story of compensation law in Australia on Remembrance Day 1975.  

As we now know, on 11 November 1975 something strange happened on the way to the forum.  Mr Whitlam was removed from office by the Governor General.  The Compensation Bill was terminated when the Parliament was prorogued and then dissolved.  So we never got the compensation scheme of Sir Owen Woodhouse.  I must admit that, at the time, I was not much in favour of that scheme.  I was not in favour of it because I watched the way, in New Zealand, the benefits that were provided under that country’s National Compensation Scheme had gradually been chipped away and reduced bit by bit, partly through neglect (in much the same way as judge's salaries tend to get neglected).  It was not so much actual reduction.  The benefits were just not increased over time.  The consequence of that was that you had universal benefits.  But you didn't have equitable benefits, in the sense that time had eroded the value of the entitlements.

As we look back on those days and we look at what has happened in the field of compensation law - what has happened in the legislation of caps and limitations and exceptions and restrictions, both in workers’ compensation and motor vehicle compensation - you are really forced, as Professor Harold Luntz has said from his chair of law at Melbourne Law School, to reflect upon whether or not the net result of the Woodhouse compensation scheme might not have been a more rational and equitable package than the system that we've got at the moment, with its many exceptions and flaws and restrictions.  I asked President John O'Meally tonight what he would do if he was starting off again.  What would we do if we were all starting again?  Would we have a completely different legal system, in this regard, rather than the system we have?  Surely, we would have a more rational system than the system that the Ipp Committee has recommended: with so many restrictions that it really is bordering on chaotic, especially if you look at the issue from a national point of view.  We do not have the privilege to go back and correct past failures or to seize again past opportunities, now lost.  In the short term, we are not going to have those chances again.  Therefore, as lawyers and as officials and as experts and people assisting, we try to make the best out of the system that we have.

SPECIALIST COURTS AND OPENNESS TO CHANGE

Last night I attended a dinner in the Supreme Court of New South Wales, celebrating a centenary.  I felt as though, with the High Court’s centenary in October 2003, I'd had surfeit of the celebrations of centenaries in the last month.  However, this occasion was the centenary of the commercial list of the Supreme Court.  It was in 1903 that Attorney General Wise introduced the Bill that led to the enactment of the Commercial Causes Act.  Those of my vintage will remember that the same Justice Bruce Macfarlan OBE who used to sit in that Court.  It was number 5 court in King Street.  For many years he presided at a more leisurely pace than we know over the commercial causes list of the Supreme Court of New South Wales.  At the dinner for the centenary of commercial causes, Andrew Rogers spoke of what he thought were the lessons that should be derived from a century of commercial causes.  Essentially, his message was the message that I would give to you.  He said, first, that we should be looking to overseas to see how they deliver their legal product, to see if they have lessons to teach us.  Secondly, we should be willing to challenge deep-seated assumptions about the way we do things and to think of the way we can do things still better.  

For example, in Australia (and in most common law countries) it is virtually impossible to have a judge of a commercial cause who is at once the mediator and then the arbitrator or determiner of the dispute.  We don't mix the two functions.  We don't mix them because we are afraid that a judge who has mediated might have found things or reached preliminary views.  We think that it's better to have a person with an entirely fresh mind.  Andrew Rogers pointed out that this is the opposite of what they do in most parts of the world, in civil law countries.  There they think the very best person to arbitrate is the person who knows all the nooks and crannies of the case.  That person – they reason – can decide it quickly and efficiently.  Rogers pointed out, with a fair degree of justice, I think, how inefficient the determination of commercial disputes has become in Australia.  Back in the days of my 1970s Almanac a case that lasted three days was a very long commercial case indeed.  Nowadays, a case that is finished in three days is travelling at lightning speed.  The point that he made was that we have to be very careful in the law that we don't exclude ourselves from relevancy, from being able to deliver our product in an efficient and effective manner.  That is the message that Andrew Rogers was giving to the centenary dinner of the commercial lawyers.  Does it have relevance to the Dust Diseases Tribunal?  I venture to suggest that it probably does.

Now the President, at my request, gave me material on the Tribunal.  I've seen in the past a number of excellent papers by Judge Chris Armitage on the analysis of the appellate decisions in relation to the Tribunal.  They demonstrate the variety and complexity of the cases that the Tribunal decides.  Two years ago, Judge Armitage said that there hadn't been too many appeal cases, and that was much to be hoped for.  Last year there were still fewer appeals.  I gather that there haven't been many cases in the past year.  This really is a tribute to the Tribunal, given the complexity and difficulty and importance of the work that it does.  The review of the appeal cases shows that the cases that have gone up to appellate courts are so complicated.  It reveals that the questions that you have to address are really very taxing.  So I admire the fact that you get through so much work without excessive appellate “assistance”.  If we look to the future, what's it going to be?  In the material that the President gave me it was indicated that after the year 2020 there will be a rapid fall off in dust diseases cases.  Obviously, that's also much to be desired.  Yet in the meantime there are new problems in terms of the availability of the funds, the question of whether steps will be taken to restrict or prevent interstate work coming to the Tribunal and the issue of the speed of decisions and the provision of justice to the applicants and to employers.  

I know of the fact that in the earliest days Judge John O'Meally and Judge Peter Johns together bore a tremendous burden.  I hope that parliaments and governments, like me, have been full of praise for the work that the Tribunal has done and the work that the successor judges and all those who served with the Tribunal have done.  I can but imagine the stress that must be involved.  John O'Meally has told me how he has sat at many beds of people who are dying from dust diseases, taking evidence in gruelling circumstances.  I imagine everyone in the Tribunal, certainly every judicial officer, has had to do that.  It represents an extra dimension of service.  It's an extra burden.  I admire all those who have shown the adaptability and ability to deliver the product of the law in this Tribunal with speed, justice, compassion and neutrality in such circumstances.

A STIMULATING AND CONTROVERSIAL EXPERIENCE

So I came here tonight to tell you that, as a citizen and as a Justice of the High Court of Australia, I admire what you are doing, I applaud your work and I encourage you to go on with your innovations.  I also look with fascination at your programme for this conference.  

Justin Fleming is going to talk on words and the law.  That will be a marvellous session.  I would love to be there, for I love words and language.  However, I will be back in Sydney penning my own words in cases that have to be decided before I go overseas to give the Hamlyn lectures in England later this month.  I know that Mischelle Edmonds is going to talk on the cochlear implant, an Australian invention of great benefit to many who are hearing impaired.  I know a little about that issue.  One of the bodies on which I currently serve is the International Bio-Ethics Committee of UNESCO.  That is a body which is concerned with the developments of the human genome project.  That project includes the search for the genes that cause deafness.  Of course, every new discovery creates a new issue.  Thus, the discovery of the gene that causes deafness has enlivened the debate as to whether that gene should be eliminated before birth.  Mischelle Edmonds would know that in the world of deaf people there is an extremely lively debate about the cochlear implant.  There are some deaf people who think that the cochlear implant involves the imposition on people who are profoundly deaf of a stereotypical view of what it is to be a “full” human being.  There have been debates in England before the body which decides these things in terms of genetic choices that incipient parents can make.  One instance is whether you should be able to exclude a particular gene, or perhaps more complexly, whether you should be able to choose a particular gene.  For example, should a person who suffers from what we call dwarfism be able to insist that they have a child who will be a dwarf?  So that the child will fully understand the world in which the parents live?  Should a person who is profoundly deaf be able to insist that they have a child who is profoundly deaf, because that will be a child who will understand their world and not find it a world that is diminished by that disability or restriction?  These are extremely lively debates.  They exist in many countries.  I know that Mischelle Edmonds would be fully aware of them.  The answer it seems to me that we should give is that it should be a matter of informed choice made by reference to what is in the best interests of the child – so far as we can determine them.  Certainly, it should be a matter on which parental choice is taken into account and respected by the medical profession.  It should not simply involve a stereotype view of humanity.  

So I wish I could be at that session too.  In fact, come to think of it, I would have liked to have been at Judge Chris Armitage’s session on appellate courts.  I see him nodding his head there as he used to do when I would tell him that the case in which he had briefed me would have to be settled.  He would nod his head and then shake his head in profound disagreement.  He was an extremely insistent and conscientious clerk in those far off busy days.  I'm sure he's a very conscientious and efficient judge today.  Certainly, his papers make very good reading.  Leopards do not change their spots. 

WORDS OF PRAISE AND RESPECT

So if I look around the room I see old friends and some new friends.  This is a wonderful group, joined together in a bond forged by this admirable and innovative Tribunal.  Gathered together in a lively conference held in a lovely setting.  With stimulating papers and presenters you will improve your thinking and knowledge.  This can only add to the service you offer to the litigants and the State.  

I'm very proud that you asked me to come here tonight.  I'm sorry that I can't be with you longer.  I hope that your conference is a great success.  Be assured that amongst the Justices of the High Court of Australia who know about your work, you are admired and respected and appreciated.  Certainly that is my position.  And I am by no means alone.

O'MEALLY P:


Upon my behalf and yours I would like to thank Michael Kirby J for the compliments he paid to us and the challenges he has given to us all.  I will say no more, but I would ask him to accept this momento of his visit.  Some of you would have been aware that in conjunction with our conference is the Conference of the New South Wales Neurological Society.  I passed by some of their tables and I noticed amongst their literature they had platinum sponsors and gold sponsors and silver sponsors.  I assume those sponsors were some who made a financial contribution to the conference.  We have but one sponsor in that sense and that is the Dust Diseases Board of New South Wales, which pays absolutely for the operation of the Tribunal.  We are not founded out of consolidated revenue.  I would like to acknowledge that and ask Sylvia Kidziak a member of the Dust Diseases Board, to accept from us a momento of this occasion.

* 	This is an edited version of the after dinner speech at the Crowne Plaza Terrigal to the annual conference of the Tribunal.


** 	Justice of the High Court of Australia.






