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The Hon Justice Michael Kirby AC CMG**
TWO ANNIVERSARIES


Two anniversaries, occurring in close proximity, call to attention a neglected link between two similar legal systems and the apex courts that preside over them.  


In October 2003, the High Court of Australia celebrated the centenary of its first sitting in Melbourne.  The Court had been summoned into existence by the Constitution of the Commonwealth of Australia, established formally by an Act of the British Parliament following plebiscites conducted amongst the electors of the then colonies.  The Commonwealth of Australia began on 1 January 1901.  The role in it of the Federal Supreme Court, to be known as the High Court of Australia, was spelt out by s 71 of the Constitution.  A century on, Australian lawyers naturally reflect upon the achievements and challenges of the Court.  They think of the influence of other similar legal systems that have helped to shape the legacy of the first century.


Less than fifty years after the creation of the Australian nation, a development occurred that was even more momentous.  A great multiracial democracy was summoned into existence in the Subcontinent.  The Constitution of India was adopted by a Constituent Assembly on 26 November 1949.  It came into force on 26 January 1950.  The Constitution established a new final court for the whole of India.  The first sitting of the Supreme Court of India, created by the Constitution, took place on 29 January 1950.  


The establishment of complete political independence and the creation of a democratic and constitutional republic in India was an enormous achievement of the Indian people.  As in Australia, half a century earlier, India was blessed by foundation leaders of singular ability.  India shares with Australia the same National Day, 26 January.  Australians celebrate that day as the anniversary of the arrival of the First British Fleet under Governor Arthur Phillip RN.  The arrival of that enlightened viceroy at Sydney Cove began the process which would ultimately result in the spread of British rule over the entire Australian continent.  


Ironically, 26 January 1950 saw the final severance of India's governmental links with the British Crown which, over a period longer even than its rule in Australia, had gradually extended its sovereignty or control over the entire Indian Subcontinent.  In November 1999, a referendum of the Australian people was held to determine whether Australia would to remain a constitutional monarchy under the Crown or to become a republic.  The proposal for change to a republic was defeated nationally and in every State of Australia.  Accordingly, Australia remains a constitutional monarchy.


Both India and Australia, independent states, are members of the Commonwealth of Nations which accepts the Queen of the United Kingdom as its Head.  Both nations do this out of recognition of the history which inescapably binds them together with so many other lands and peoples in every corner of the world.  That history, and the English language, law, sports and customs provide links between Australia and India that are indissoluble.  As Australian and Indian judges and lawyers celebrate their respective anniversaries, reflect upon the strengths and weaknesses of their constitutional arrangements and on the rich legacies of their ultimate courts, they are bound to look beyond their own countries to the nations with which they share so much in common.  Generally speaking, the relationship between India and Australia has been a neglected one.  At the time of our respective jubilees we should therefore consider where we have come from, where we are and how, in the future, we can strengthen the bonds that exist between us.


The Constitution of India which established the Supreme Court drew, as did the Australian Constitution fifty years earlier, upon lessons and examples from the Constitutions of the United Kingdom and the United States of America.  The Indian Constitution, like that of Australia, adopted the federal arrangement and the creation of a judicial branch wholly independent of the other branches of government.  Judicial review, to keep those who exercise pubic power within the Constitution and other applicable laws was faithfully copied by both Constitutions from the American model.  But the Indian Constitution went further than the Australian Constitution did.  It adopted the republican principle
.  And it incorporated a substantial Bill of Rights which, until very lately, was regarded as a notion alien to the sovereignty of Parliament so central to the constitutional governance of the United Kingdom
.


Despite these important features which distinguish the Indian Constitution from that of Australia, overwhelmingly their governmental and legal systems are similar.  Whereas the Indian Head of State is the President, he acts, like the monarchy in the United Kingdom and the Queen and her representatives in Australia, on the advice of Ministers who are accountable to the lower house of Parliament.  In this sense, the President's functions are similar to those of the Governor-General of Australia, although the President of India is not, of course, the representative of the monarch
.  As Mr Seervai explained
:

"To remove a common misconception, it ought to be stated that the machinery of Govt. set up by our Constitution follows in essentials the British, and not the American model.  The doctrine of the separation of powers and the doctrine that legislatures of the delegates of the people which are basic doctrines of the US Constitution do not form part of the Constitution of Great Britain or the Constitution of India.  Our Constitution has rejected the Presidential form of Govt., that is of an Executive independent of and not responsible to, the legislature and adopted the British model of government by a Cabinet, that is, of an Executive responsible to, and removable by the legislature".


Similarly, with respect to the functions and powers of the Supreme Court, Mr Seervai notes
:

"The position occupied by our Sup Ct more closely resembles that of the Sup Ct of Australia than of the US Sup Ct.  The US Sup Ct is not the final Court of Appeal in Civil and Criminal cases throughout the United States.  It has appellate jurisdiction to control inferior Courts, but its principal work is as a Constitutional Court.  Our Sup Ct is a final Court of Appeal in all matters from all courts in India and not merely on Constitutional matters.  It has a limited original jurisdiction and … and an exclusive original jurisdiction in disputes between the Union and the States.  The Sup Ct of Australia is a final Court of Appeal in Australia in all matters, Civil, Criminal and Constitutional
".


There is no doubt, as Mr Seervai discerns (citing his kindred spirit, Dr Wynes of Australia), that the fact that the Supreme Court of India, like the High Court of Australia, is a general court of appeal, profoundly influences its image of itself, its methodology and its work.  Although, in deciding constitutional and other cases, the supreme court of any nation, India and Australia included, is inescapably involved in the resolution of political questions, the performance of the responsibilities of a general court of appeal has a tendency to tame the larger ambitions, to control the kinds of people who are appointed and to encourage a methodology which promotes consistency and diminishes the more unrestrained flights of judicial fancy.


Yet for all the similarities, which even reach down to matters of titles, courtroom courtesies, curial organisation, hours of work and so on, there are inescapable differences.  The Indian judiciary, led by the Supreme Court of India, is the "guardian angel"
 of the Constitution which brings the rule of law to one of the most populous, diverse and challenging societies of the world.  The crippling case loads of the courts of India far exceed those of Australia, heavy though these seem.  Poverty and ancient prejudices and disadvantages have imposed on the Indian judiciary, led by the Supreme Court, pressing obligations to adapt constitutional and other laws to secure and uphold an essential social revolution.  These are obligations that judges in Australia do not have to face, at least to anything like the same degree.  In part, this phenomenon explains the jurisprudence of the Supreme Court of India, enlarging the locus standi of those who would engage the courts
 in a way that has not yet been copied in the ultimate court of Australia
 or, indeed, in most other countries of the common law.  


In the past we in Australia have learned much of law and wisdom from the Supreme Court of India and we are likely to do so increasingly in the future as our links expand.  The Supreme Court of India has also used the jurisprudence of the High Court of Australia in developing its own thinking, both on the Indian Constitution and on other areas of the law.  The Internet, direct contacts and a growing realising of the things we have in common will make it likely that this use will increase in the years ahead.  Whereas in the past, many countries of the Commonwealth of Nations tended to look only to England for comparative law materials relevant to shared problems, in the future we will venture upon the greater treasurehouse now made available to us from the leading courts of the common law world.  Of these, the Supreme Court of India is a mighty exemplar.  Lit by a golden glow of fifty years of achievement, it can be assured of the high opinion in which it is held throughout the world and not least in Australia.

INDIAN USE OF AUSTRALIAN LAW


The similarities of constitutional texts, together with the common legal tradition and shared judicial assumptions made it natural, in the earliest days of the Supreme Court of India, that its judges would look to decisions of other federal supreme courts for guidance, including to the High Court of Australia.  By that time, the High Court of Australia had fifty years of judicial elaboration of the Australian federal Constitution.  The early decisions of the Supreme Court of India drew substantially on this. 


In 1954 in Commissioner, Hindu Religious Endowments, Madras v Sri Lakshmindra Thirtha Swamiar of Sri Shirur Mutt
 Mukherjea J, in relation to a case concerning the protection of religious freedom as guaranteed by the Indian Constitution, called in aid the decision of Latham CJ in Adelaide Company of Jehovah's Witnesses v The Commonwealth
.  Mukherjea J held that Latham CJ's "observations apply fully to the protection of religion as guaranteed by the Indian Constitution".  The exercise of religion is not unfettered.  The provision for its protection exists in a constitutional context.  It is to be interpreted in conjunction with the other provisions of the Constitution.  For example, restrictions may lawfully apply to the free exercise of religion on the basis of public order, morality and health and the regulation of economic, financial, political and secular activities of the religion
. 


In Ratilal Panachand Gandhi v State of Bombay
, Mukherjea J said:

"The distinction between matters of religion and those of secular administration of religious properties may, at times, appear to be a thin one.  But in cases of doubt, as Chief Justice Latham pointed out … the court should take a common sense view and be actuated by considerations of practical necessity.  


Mukherjea J was one of India's great judges.  He was foremost in the early days in asserting the Judiciary's independence from the Executive.  When in 1953 Prime Minister Nehru proposed to supersede Mahajan J (then the senior judge) for appointment as Chief Justice and to appoint Mukherjea J as Chief Justice, the latter told him that he would rather resign than become Chief Justice of India out of turn.  Ultimately, Mahajan J was appointed Chief Justice of India in January 1954.  On his retirement in December of the same year, Mukherjea J, next in line, became Chief Justice. Mukherjea CJ's portrait hangs in Court Room 1 of the Supreme Court of India.  Deservedly, he is honoured and remembered in Australia.  


In the same realm of discourse, another great judge, Khanna J, in St Xavier's College v Gujarat
 also drew on Latham CJ's opinion in the Jehovah's Witnesses Case.  He cited Latham CJ's warning:

"It should not be forgotten that such a provision as s 116 [of the Australian Constitution], is not required for the protection of the religion of the majority.  The religion of a majority can look after itself.  Section 116 is required to protect the religion (or absence of religion) of minorities, and, in particular, of unpopular minorities"
.


Another area of jurisprudence which was called in aid in the earliest days of the Supreme Court of India concerned the constitutional guarantee of just terms for any law providing for federal acquisition of property
.  In Chiranjital Chowdhuri v Union of India
, the Supreme Court of India first noticed the expansive view adopted of the Australian constitutional guarantee as expressed in the decision of the High Court of Australia in Minister of State for the Army v Dalziel
.  This is still good law in Australia. It has been applied recently
.  In R C Cooper v Union of India
 Ray J drew on the Australian decision.  So did Sastri CJ in State of West Bengal v Subodh Gopal Bose
.  


The broad view adopted in the Australian decisions concerning the meaning of "property" for the purpose of constitutional provisions relating to compulsory acquisition of property undoubtedly influenced many early decisions of the Indian Court.  In Dwarkadas Shrinivas v Sholapur Spinning and Weaving Co
, Mahajan J expressed the opinion that "the true concept of the expression 'acquisition' in our Constitution … is the one enunciated by Rich J and the majority of the court in Dalziel's Case
".  Of course, care must be taken in adapting words used in relation to a different constitutional text, expressed in different terms and applicable to utterly different social circumstances and needs.  Special care must be taken in the case of India because of the successive amendments to the provisions of the Constitution relating to the compulsory acquisition of property
.  However, the use of the jurisprudence of the High Court of Australia indicates the particular open-mindedness of the early judges of the Supreme Court of India and their willingness to look beyond the traditional sources of the English judiciary and the rich home resources of India itself, to the court decisions of Australia, given in another federation sharing the same general legal tradition. 


One of the most vexed areas of Australian constitutional law has concerned the guarantee in s 92 of the Australian Constitution of absolute freedom of interstate trade, commerce and intercourse.  The adoption of a counterpart provision in the Indian Constitution (Article 301) made it natural enough that attempts would be made, in the early days, to borrow from the meandering course of Australian case law for the guidance which it could give to the Supreme Court of India.  In Automobile Transport (Rajasthan) Ltd v State of Rajasthan
, Das J referred to the need to read the Indian provision in a constitutional context which acknowledged the need and legitimacy of a measure of regulatory control, whether by the Union government or by the governments of the States.  In this, Das J relied upon the observations of Australia's first Chief Justice, Griffith CJ, in Duncan v State of Queensland
.  That fine jurist had said:  "The word 'free' does not mean extra legem, any more than freedom means anarchy.  We boast of being an absolutely free people, but that does not mean that we are not subject to law."  Thus the Supreme Court of India, like the High Court of Australia, adopted the view that the notion of freedom employed in the guarantee of free internal trade and commerce is to be understood in the context of "the working of an orderly society".  As such, it is necessary "to add certain qualifications subject to which alone that freedom may be exercised"
.


Subba Rao J, in his opinion in the Automobile Transport Case, undertook an extensive review of the Australian case law on freedom of trade, commerce and intercourse.  He noted that "some of the leading Australian decisions contain an interesting and instructive exposition of the conflict of jurisdiction and useful suggestions for resolving it"
.  Perceptively, he noted
:

"Paradoxically the Courts of Australia … evolved the power to restrict the said freedom by the States from the concept of absolute freedom itself.  This was necessitated because there were no statutory provisions limiting the absolute freedom and, as uncontrolled freedom may lead to chaos, limitations on the freedom were evolved to save the said freedom.  The scope of the limitations so evolved would be useful to construe the relevant provisions of our Constitution".


Hidayatullah J, whilst relying on the Australian decisions, was careful to predicate his own consideration of the article with the qualification
:

"Nothing is more dangerous to suppose that the Indian Constitution wished to secure freedom of trade, commerce and intercourse in the same way as did the Australian Commonwealth".


However, like the Australian decisions, Hidayatullah J concluded that a law which targeted interstate trade and commerce as such would be invalid
.  This is still the law in the Australian Commonwealth.  Since the early borrowings from our jurisprudence a new enlightenment has been reached in Australia
.  This is a difficult and controversial area, littered with legal tombstones, I hesitate to suggest that great help will be procured by Indian lawyers.  The words of Das CJ in The State of Bombay v RMD Chamarbaugwala
in this area, as in all others, must resonate in our minds.  Australian cases, he said, should
:

"be used with caution and circumspection … The scheme of the Australian Constitution … is different from that of ours, for in the Australian Constitution there is no such provision as we have in Art 19(6) or Arts 302-304 of our Constitution.  The provision of s 92 of the Australian Constitution being in terms unlimited and unqualified the judicial authorities interpreting the same had to import certain restrictions and limitations dictated by common sense and the exigencies of modern society".


There are two particular areas of constitutional jurisprudence in which the Supreme Court of India has found useful the decisions of the Australian High Court.  The first of them concerns the approach to constitutional interpretation.  In this, we are all children of the great Chief Justice of the United States Supreme Court, Marshall CJ.  His seminal decision in McCulloch v Maryland
 put a stamp on the approaches to judicial review and constitutional construction that have been adopted ever since by the ultimate courts of federations which must fulfil the role of the constitutional arbiter. 


In the elaboration of Marshall CJ's basic approach, judges in India and Australia have adopted a generally similar view.  In Goodyear v State of Haryana
, Mukharji J relied upon the decision of the High Court of Australia in Attorney-General (NSW) v The Brewery Employees Union of New South Wales
 as authority for the proposition:

"That the words of the Constitution must be interpreted on the same principles as any ordinary law, and these principles compel us to consider the nature and scope of the Act, and to remember that the Constitution is a mechanism under which laws are to be made, and not a mere Act which declares what the law is to be.  Hence, such mechanism should be interpreted broadly, bearing in mind, in appropriate cases, that the Supreme Court like ours is a nice balance of jurisdictions".


The same judge in India Cement Ltd v State of Tamil Nadu
 drew once again on that early decision of the Australian court, written in the days when the Justices were entering, for the first time, upon the elaboration of the Australian Constitution, needing always to remind themselves that a somewhat different approach was required for that task than for that traditionally taken to the construction of ordinary legislation.


There have been other cases where the Supreme Court of India has drawn upon the approach adopted by the Australian High Court to constitutional elaboration
.  Judges whose days are often spent in construing ordinary legislation need constantly to remind themselves of the shift of mental gears necessary to perform properly the judicial function of constitutional elaboration.


Perhaps the area of constitutional law in which Australian decisions have been most frequently and consistently utilised by the Supreme Court of India concerns inconsistency or repugnancy of State and federal (or Central) laws.  The provision of the Indian Constitution in this regard (Art 254) is similar to that of s 109 of the Australian Constitution.  The analysis of s 109 offered by Dixon J seventy years ago in Ex parte McLean
 has proved as powerful an influence upon the minds of successive generations of Indian judges as it has upon those of Australia.  Take for example the decision in V K Sharma v State of Karnataka
.  There, K Ramaswamy J, in dissent as to the outcome, examined closely the history of Australian jurisprudence on the subject of constitutional inconsistency of laws.  The need to approach inconsistency and repugnancy in the constitutional sense in the context of a federal polity which is expected to work harmoniously as between the several parts, has been emphasised both in Australian and in Indian jurisprudence
.


In Ch Tika Ramji v State of Uttar Pradesh
, Justice N H Bhagwati drew on the Australian constitutional decisions, and in particular Ex parte McLean in concluding
:

"If it appeared that the Federal law was intended to be supplementary to or cumulative upon State law, then no inconsistency would be exhibited in imposing the same duties or in inflicting different penalties.  The inconsistency does not lie in the mere co-existence of two laws which are susceptible of simultaneous obedience.  It depends upon the intention of the paramount Legislature to express by its enactment, completely, exhaustively, or exclusively, what shall be the law governing the particular conduct or matter to which its attention is directed".


The metaphor used in Ex parte McLean, by which the federal or central law will expel its state competitor if its clear purpose was to "cover the field" has entered Indian jurisprudence on this subject, just as, for seventy years, it has influenced countless Australian decisions where the like problem has presented.


There are many areas of the law outside constitutional law, where decisions of the High Court of Australia have proved useful to the Supreme Court of India.  One area is in the vexed distinction between capital and revenue in the field of taxation law.  In Alembic Chemical v Commissioner of Income Tax
, the Supreme Court of India was faced with the delineation between capital and revenue expenditure.  Venkatachaliah J referred to the reasons of Dixon J in Sun Newspapers Ltd and Associated News Papers Ltd v Federal Commissioner of Taxation
.  Specifically, he drew upon the elaboration of the considerations mentioned by Dixon J in seeking to stamp a measure of consistency and predicability upon this vexed area of decision-making.


In the earlier case of Assam Bengal Cement Co v Commissioner of Income Tax
, the distinction between capital and income was explored by Justice N H Bhagwati
.  He too drew on the opinion of Dixon J in the Sun Newspapers Case.  In Empire Jute Co v Commissioner of Income Tax
, Justice P N Bhagwati, in the same area of disputation, also called upon and applied the test expounded by Dixon J in the High Court of Australia in Hallstroms Pty Ltd v Federal Commissioner of Taxation
.  The difficulty of reaching entirely satisfactory distinctions in this area, whether with the aid of Australian or other court decisions was accepted by Pathak J in Commissioner of Income Tax v Damodaran
.  In a more recent decision of the Australian High Court
, I pointed out that this area of the law has bedevilled courts in many countries for more than a century.


The general similarity between parts of the tax laws of India and Australia has resulted in borrowings in revenue law beyond the field of income tax.  Thus in the field of estate duty
, in Controller of Estate Duty v Godavari Bai
 the Supreme Court of India enlisted the aid of the opinion of Isaacs J of the High Court of Australia in Lang v Webb
.  In the field of statutory sale of goods and sales tax, the Indian Supreme Court in Vishnu Agencies v Commercial Tax Officer
, followed in Coffee Board v Commissioner of Commercial Taxes
, considered and relied upon a number of decisions of the High Court of Australia
.  Reaching for such assistance depends very largely upon the knowledge, skills and resources of the advocates who appear before the courts.  In areas such as revenue law, where a highly specialised cadre of advocates is commonly developed, it is not at all unusual for a commercial transaction under study to have an international aspect.  This takes today's lawyers, more than in the past, into the field of comparative law and to knowledge of the legal systems and decisions of other countries.  In these circumstances it seems likely that more opinions, helpful to local decision-making in specialised areas, will help build bridges between courts such as the Supreme Court of India and the High Court of Australia and the lawyers who practise before them.  


Another area of discourse where there are links across national borders is in the field of administrative law, labour law and human rights law.  These are spheres in which there is much dialogue between lawyers throughout the Commonwealth of Nations.  Administrative law in particular has seen enormous developments in recent decades in the hands of the judiciary, nowhere more so than in India.  Yet even in this field occasional assistance has been derived by the Supreme Court referring to decisions of the High Court of Australia
.  Similarly, in the field of labour law, the Supreme Court, in a decision which still is good law, Bangalore Water Supply v A Rajappa
, followed decisions of the High Court of Australia
.  

AUSTRALIAN USE OF INDIAN LAW


The utilisation of judicial opinions is usually a two-way street.  Sometimes it comes about by reason of the advocacy of diligent lawyers who have researched their subject beyond the familiar fields of local law.  Sometimes, however, it comes about almost accidentally.  So it was, when I was President of the New South Wales Court of Appeal, that I found support for my reasoning from decisions of the Indian Supreme Court in a case which concerned the common law obligations of officials to give reasons for their decisions.


By chance, Justice P N Bhagwati, an intrepid traveller, was visiting Sydney in 1984.  I engaged him in conversation about a case which had just been argued before me in the Court of Appeal.  It concerned the right to reasons from a government official.  Australian courts had held that a judicial officer was obliged to provide reasons for an adverse decision
.  However, the legal obligations of administrators were much less certain.  In England, Lord Denning MR had concluded that, sometimes, administrators were legally obliged to state their reasons
.  However, the majority judicial opinion in that country suggested that there was no such obligation unless Parliament had specifically provided it
.  Within Australia, the position was complicated by the enactment of specific federal legislation affording persons affected by adverse decisions of federal administrators a right to obtain reasons for such decisions
.  Such legislation did not extend to the decisions of New South Wales State officials under consideration in my court.


Justice P N Bhagwati drew to my attention two leading cases of the Supreme Court of India:  Siemens Engineering and Manufacturing Co of India Ltd v Union of India
 and Maneka Gandhi v Union of India
.  In the course of giving my reasons for decision in the case before me - to the effect that the state official was obliged to give reasons to a person adversely affected by his decision - I called to notice the decisions of the Indian Supreme Court
:

"In Siemens Bhagwati J said that the rule requiring reasons to be given was 'like the principle of audi alteram partem, a basic principle of natural justice' … The case is complicated by the reference to the India Constitution [sic] and various statutory provisions.  However the basis for the obligation to provide reasons would appear to have been expressed to lie in the duties of or akin to those imposed in this country by the rules of natural justice".


Although a majority in the Court of Appeal favoured this approach, the decision was taken on appeal to the High Court of Australia where it was unanimously reversed
.  In rejecting the assistance of the decisions of the Supreme Court of India, Gibbs CJ remarked
:

"These decisions appear to state the common law of India, although without a detailed knowledge of the course of decisions in that country it would be hazardous to assume that they have not been influenced by the provisions of the Constitution of India or by Indian statutes".


The Australian common law retreated.  It is heartening to me to see that the Supreme Court of India has, since 1984, continued to insist upon standards of legal accountability.  Thus in S N Mukherjee v Union of India
 the appellant, a major in the army, was charged with misconduct and dismissed.  The question before the Supreme Court of India was whether the Chief of the Army Staff was bound in law to record the reasons for the dismissal.  The Supreme Court held that the requirement that reasons be recorded should govern the decisions of an administrative authority exercising quasi judicial functions regardless of whether the decision was subject to judicial review, appeal or revision.  The content of the duty would fluctuate according to the particular facts and circumstances.  The essential duty was to indicate that due consideration had been given to the points in controversy.  


In the course of elaborating these principles, reference was made by the Supreme Court to the divergent position in other countries of the common law
.  Agrawal J cited the majority position of myself and Priestley JA in the New South Wales Court of Appeal in Osmond v Public Service Board of New South Wales
.  He noted that our decision had later been overruled by the High Court of Australia.  However, he observed that, even in the High Court's decision, the duties cast on judicial decision-makers was affirmed.  Agrawal J did not read the opinions in the High Court of Australia as wholly excluding the expansion of the common law duty to provide reasons to various administrators according to the common law.  Perhaps future decisions in Australia will demonstrate that his opinion was prescient.  


There are many areas where the Justices of the High Court of Australia have called upon decisions of the Supreme Court of India in explaining their reasons.  Thus in Bropho v Western Australia
, the Court had to consider the application of the principle of statutory interpretation that general words in a statute will ordinarily be construed as inapplicable to the Crown (ie the State).  The majority of the High Court, comprising Mason CJ, Deane, Dawson, Toohey and McHugh JJ pointed to the fact that "there has been a growing tendency to question the appropriateness of the old rule of immunity to modern circumstances"
.  In doing so, they referred to the decision of the Supreme Court of India in State of West Bengal v Corporation of Calcutta
.  


In the Tasmanian Dam Case
, Murphy J referred to the developed jurisprudence in a number of countries, including India by which the constitutionality of legislation is presumed unless the contrary is demonstrated.  Murphy J referred, amongst other decisions, to Chiranjit Lal Chowdhuri v Union of India
, State of Bombay v F N Balsara
, V M Syed Mohammad and Co v Andhra
 and Krishnan v Tamil Nadu
.  With reference to further Indian decisions, Murphy J made the same point in Attorney-General (Western Australia) v Australian National Airlines Commission
.


In the context of equality before the law, a number of decisions of the Australian High Court have drawn upon opinions in the Supreme Court of India.  Thus, in the important case of Dietrich v The Queen
, Deane J noted that reasoning similar to that in the United States which upheld the right of indigent prisoners to state-funded legal representation had "prevailed in India".  He referred to Hoskot v Maharashtra
 and Hussainara Khatoon v Home Secretary, State of Bihar
.


Deane J also drew upon the decision of the Supreme Court of India in Maneka Gandhi v Union of India
 in support of the principle that a constitutional guarantee, such as that contained in s 117 of the Australian Constitution, should be interpreted broadly and not confined to "narrow technicality or legalism"
.  In the same case, Gaudron J
 referred to the jurisprudence of the Supreme Court of India on the notion of equality before the law.  Specifically, she cited the remarks of Das J in State of West Bengal v Anwar Ali
:

"All persons are not, by nature, attainment or circumstances, equal and the varying needs of different classes of persons often require separate treatment and, therefore, the protecting clause has been construed as a guarantee against discrimination against equals only and not as taking away from the State the power to classify persons for the purpose of legislation".


In another case, Mabo v Queensland
, Wilson J in the High Court of Australia referred to the decisions of the Supreme Court of India concerning equality before the law.  Applying a passage in the reasoning of Mathew J in Kerala v Thomas
, Wilson J observed that "formal equality before the law does not always achieve effective and genuine equality … The extension of formal equality in law to a disadvantaged group may have the effect of entrenching inequality in fact"
.  This same point was made by Brennan J in the Australian High Court in his decision in Gerhardy v Brown
 where he referred to the "pithily observed" remarks of Ray CJ that "[e]quality of opportunity for unequals can only mean aggravation of inequality"
.  Brennan J remarked that "[t]he validity of these observations is manifest"
.


In many recent decisions I have myself drawn attention to developments of the law in India which are of relevance to us in Australia.  In IW v City of Perth
, I referred to the trend throughout the common law world towards recognition of the right of the citizen to challenge decisions of public authorities and governmental agencies.  In particular, I drew on S P Gupta v President of India
 and Bandhua Mukti Morcha v Union of India
.  In Newcrest Mining (WA) Ltd v The Commonwealth
 I mentioned the jurisprudence of the Supreme Court of India on due process for deprivation of property
.  I observed:

"The [constitutional] provision required that no person should be deprived of that person's property save by authority of law and such law had to provide for compensation for the property so acquired or requisitioned
.  The Supreme Court of India, while that test stood, insisted that provisions for compensation were a necessary condition for the making of a valid law providing for the acquisition or requisition of property by the state
".


In Re Residential Tenancies Tribunal (NSW);  Ex parte Defence Housing Authority
 I cited the links in the jurisprudence on inconsistency and repugnancy in India and in Australia.  As I have already explained, in each country the courts have applied tests to uphold, where constitutionally required, the legislative supremacy of the federal (or Central) laws.

CONCLUSIONS


From the start, the Supreme Court of India was the undoubted apex of the judiciary of India.  It was completely free of colonial ties to the Privy Council.  It was the ultimate court of a new, confident, sovereign federal republic.  In Australia, for most of the twentieth century, the High Court of Australia was not quite in the same position.  Although in constitutional cases involving the powers inter se of the Commonwealth and the States of Australia a certificate was required before an appeal could be taken to the Privy Council and although such a certificate was only once granted
 and never repeated, the existence of an external court in London, as monitor and competitor, undoubtedly affected the jurisprudence of the High Court of Australia in its first seventy years.  


In a practical way, and intellectually, the existence of the link to the Privy Council bound the Australian courts into a necessarily harmonious relationship with an imperial court and the substantive rules of English law.  That link continued well after the Empire retreated.  The case books of the Privy Council and House of Lords decisions remained on the shelves of Australian judges and lawyers.  This had the effect of discouraging a larger curiosity about the rich jurisprudence of other common law countries.  When comparative law was needed, Australian jurists had a vast array close at hand.  But so blinded did they become by the contents of English law that they commonly felt little need to look to other sources.  


In the past two decades, since the end of the last appeals from Australia to the Privy Council, confined finally to appeal in non-federal matters from the State courts
, there has been a readjustment in the thinking of the High Court of Australia and of Australian courts and lawyers more generally.  There has, for example, been a revival in the use of the decisions of the United States courts which were frequently used in the earliest decades of the Australian federation.  There has also been an increase in the use of academic and non-legal materials.  More significantly, there has been a growing willingness on the part of many Australian judges to encourage the citation of apposite decisions of the courts of other common law countries, particularly of New Zealand and Canada (whose societies are so similar) and more recently of South Africa, Zimbabwe, Singapore and Hong Kong (whose economies are somewhat similar), and in the last decade the decisions of the courts of Malaysia, Sri Lanka and India (which also share our legal history and tradition).  


I do not doubt that the utilisation of all of these rich sources of legal ideas will continue, indeed grow apace.  It will be stimulated by the capacity of younger judges and advocates to use the Internet efficiently and to tap other sources for legal analogies to stimulate useful reasoning in the development of common law principle, statutory construction and even constitutional interpretation.  


The links between Australian law and the law of India has been undervalued and inadequately utilized.  Now, in a new century we have fresh opportunities to borrow from each other.  The history of our legal systems, the texts of our respective Constitutions and laws, the commonalities of our legal practice and legal language, together with economic, social and personal links, all propel us to bridge the gap of ignorance that has largely marked the relationship in the past.  When we have crossed that bridge in the past we have found of much utility.  All we need is the stimulus and imagination to look to new sources and to learn new truths about law and its basic purpose - to bring justice and order to the people.
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