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THE COMING TIDE OF INTERNATIONAL LAW IN AUSTRALIA

Michael Kirby


Justice Antonin Scalia, of the Supreme Court of the United States, full of anger of what he sees as legal heresy, is not a pretty sight.  A few days ago, in Washington, he took the occasion of an address to the American Society of International Law, to denounce the growing tendency of the majority on his Court, to refer to international law and to cite references to the decisions of national and international bodies in the elaboration of American law.  


Late in 2003, Justice Sandra Day O'Connor, also of the United States Supreme Court, suggested that "with time, we will rely increasingly on international and foreign law in resolving what now appear to be domestic issues".  So what is happening here?  Does it have any relevance for us in Australia?   


Fifteen years earlier, at about the time Alastair Nicholson was commencing his service as Chief Justice of the Family Court of Australia, the American court was faced with a dilemma.  It concerned whether a person who had committed a murder when aged 15 years, could be sentenced to death.  Justice Stevens persuaded a majority to hold that the United States Constitution prevented the execution of a person under the age of sixteen years at the time of the offence. 


It was in the reasoning of Justice Stevens that the new element appeared.  He referred to judicial decisions and laws on the execution of minors as appearing not just in America but in many foreign countries which shared the "Anglo-American heritage", as well as in the law of the "leading members of the Western European community".  He even referred to the position in Australia.  It was a strong opinion, deploying an argument that was legally novel and one which, for Americans, adopted an uncharacteristically global viewpoint.


Justice Scalia wrote a vigorous dissent.  He stated that the "civilised standards of decency in other countries" were "totally inappropriate as a means of establishing the fundamental beliefs of this Nation". 


In 2002, in Atkins v Virginia, and in 2003 in Lawrence v Texas, the indications of change in the approach of the United States Court were made still clearer.  In Atkins the established international consensus against the imposition of capital punishment upon mentally handicapped persons was invoked to forbid an execution.  
Still more dramatic was Lawrence.  There, the majority quoted decisions of the European Court of Human Rights, and of the law as expounded in several foreign nations, to support the proposition that a Texas law criminalising private adult homosexual conduct was invalid by the standards of the United States Constitution. 


In Australia, developments of a like kind occurred contemporaneously, doubtless under the stimulus of similar intellectual forces.  The encouragement to judges to look beyond the traditional sources of Australian law to international law (especially as declaring universal principles of human rights) came in the landmark judgment in the Mabo case in 1992.  There, Justice Brennan declared that it was inevitable, following Australia's ratification of the International Covenant on Civil and Political Rights that the powerful force of human rights law, there endorsed, would bring its influence to bear on judicial exposition of Australian law. 

Few Australian judges or lawyers noted the importance of the Mabo principle at the time.  Those who knew of it were generally sceptical or even hostile.  This is usually the response of the legal mind to fresh insights.  The synapses of peaceful brains prefer not to be disturbed.


One exception to this judicial resistance arose in the judicial and extrajudicial pronouncements of the Chief Justice of the Family Court.  Alastair Nicholson placed the Family Court at the forefront of recognition of the potential impact of international law on the interpretation of Australian law.  The principle stated in Mabo provided an important legal foundation for the judicial "duty to advance and preserve human rights".  


 In one case early in his time as Chief Justice, Nicholson recognised that international law, unless incorporated into Australian law, was not as such part of Australian domestic law.  However, that did not prevent the use of international law to help resolve ambiguities in the interpretation of Australian legislation; to fill gaps in such legislation; and to elucidate and develop the common law.


The use of international law to help resolve ambiguities in local legislation is by now well established in Australian law.  More controversial is the use of this source to fill gaps in local legislation and explain the common law.   


A recent illustration is the reasoning of Chief Justice Murray Gleeson in the case of Catanach v Melchoir.  There, the question concerned the state of the common law of Australia in a claim for damages for the unexpected birth of a child following negligent advice after a failed sterilisation procedure.  In his opinion, denying recovery, Chief Justice Gleeson looked to no fewer than seven international and regional human rights treaties (even including the Arab Charter on Human Rights 1994) to support his conclusion that it would be offensive to Australian legal principle to assign an economic value to the parent-child relationship.  In reasoning in this way, he was implementing what he had earlier said in a conference paper: "Courts may use international treaties and conventions in resolving uncertainties in the common law".  


The willingness of Chief Justice Nicholson to refer to these sources has occasioned many personal attacks on him by well-known media "pundits" and others holding a contrary view.  As is so often the case in attacks from that quarter, when carefully analysed they were found to be poorly researched and factually incorrect.  


The intolerance and even rage of critics who denounce the growing power and influence of international law upon our laws portray a shameful ignorance concerning the way law develops to serve a free society as it changes.  One of the undoubted realities of today's world is the power of globalisation.  It is therefore inevitable that the influence of international law will continue to expand and to affect national legal systems.  One of the great curiosities is that the global economy needs the expansion of international law to regulate and sustain its expanding strength.  The self-same pundits who embrace the panacea of the global economy are not, however, usually so enthusiastic about the other side of the coin.  Yet with the attributes of increasing global economic freedom come the attributes of personal freedom, individual human rights and human dignity.


In making their decisions on subjects relevant to international law, it is now increasingly understood in America, Australia and elsewhere that national courts are exercising a kind of international jurisdiction.  Thereby, such courts (however unconsciously or even reluctantly) become part of the global machinery for constitutionalism and the rule of law that is the hope of the future of humanity.  Indeed, it is not too much to say that this is probably a development essential to the survival of our species.  In due course, this perception will become clearer to Australian judges and lawyers.  Ultimately, it should not be so difficult for us in Australia.  We have lived for a century with the notion of parallel federal and State legal jurisdictions.  The concept of an international jurisdiction is therefore one that comes naturally to an Australian citizen, aware of our basic constitutional features.  


The debates over the use of international law in constitutional and other legal interpretation will have to be resolved in the High Court and not, as such, in the Family Court.  They will not be resolved during my judicial service.  But mark my words, they will be resolved in favour of a harmonious relationship between Australian law and international law.  


In Alastair Nicholson the law and liberty in Australia will shortly lose a devoted judicial servant at the head of a great national judicial institution.  The good fortune of Australia is that others will follow.  They will be strengthened and encouraged by the example of Alastair Nicholson.  When a full appreciation of his judicial work is written, many more and different insights will be offered.  But his early realisation of the importance of international law for Australia's domestic law will be the brightest of many jewels that will continue long to shine.

� 	Justice of the High Court of Australia.  This is a modified extract from an address at the Melbourne Law School on 15 April 2003.






