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INTERNATIONAL BIOETHICS COMMITTEE OF UNESCO

DECLARATION ON UNIVERSAL NORMS ON BIOETHICS

UPDATE #6

Justice Michael Kirby*
SIXTH MEETING OF THE IBC DRAFTING GROUP


The sixth meeting of the IBC Drafting Group for the elaboration of a Declaration on Universal Norms on Bioethics took place at UNESCO Headquarters, Paris, 27-28 October 2004.  The principal purpose of this Update is to indicate some of the main topics that were discussed.  The Update does not replace the Record of the meeting nor the Draft of the Declaration.

2.
UNESCO is currently engaged in a process of consultation with other Member States, international agencies, institutions and individuals, based on the Draft of the proposed Declaration, as it stood prior to the sixth meeting.  Because of this fact, the amendments and modifications adopted at the additional sixth meeting are regarded as provisional.  The process of consultation and revision is ongoing.  It will be enriched by the commentaries received by UNESCO in response to the circulation of the earlier Draft.  The attached report should therefore be treated as provisional at this stage.

PREAMBLE

3.
Following a suggestion of the President (Mme Michèle Jean) an attempt was made by the Chair to amalgamate ideas for the "poetical" introduction to the Declaration proposed in earlier Drafts submitted by Professor Hans Galjaard, Professor Michel Revel and the Chair.  It will be remembered that the need for some preambular statements or introductory observations of this kind was urged by Professor Berlinguer, Member of the IBC.  A proposal, for further consideration suggests introductory text along the following lines:

"Reflecting on the rapid developments in science and technology, which increasingly touch the meaning of life itself, resulting in a strong demand for a global response to the ethical implications of such developments;

Conscious of the unique capacity of human beings to reflect upon their own existence and on their environment; to perceive injustice; to avoid danger; to assume responsibility; to seek cooperation and to exhibit the moral sense that gives expression to ethical principles;

Resolving that it is necessary and timely for the international community to state universal principles that will provide a foundation for humanity's response to the ever-increasing dilemmas and controversies that science and technology present for the human species and for the biosphere …".

4.
It was agreed by the Drafting Group that the incorporation of the introductory words had to take the form of part of the Preamble.  This is because, in international documents of this kind, a statement by way of introduction would be deleted unless so incorporated.  There was general consensus at the Drafting Group concerning the foregoing text.  However, there will be a need for further consideration of it at the December meeting of the Drafting Group when all comments and submissions are considered.

5.
Reference to various other international instruments has been incorporated in the Preamble, in particular some relevant to the issue of persons with disabilities and some relevant to the Declarations of the World Medical Association.

USE OF TERMS
6.
The Drafting Group has expressed preference for including the definition of terms and expressions in the proposed Declaration in Article 1, rather than in a separate part of the Draft.  This will follow the drafting style adopted in the Universal Declaration on the Human Genome and Human Rights.  In its present form, Art 1 contains definitions "for the purpose of this Declaration" of the following words and phrases:

(i)
The term "bioethics";

(ii)
The term "bioethical issues"; and

(iii)The term "decision or practice".

7.
The adoption of these defined terms permits a briefer and clearer exposition of the General Principles and Procedures adopted in the Declaration, as explained below.  In particular, the expression "decision or practice", used throughout the Statement of Principles and Procedures is defined to "refer to a decision or practice arising within the scope of this Declaration involving bioethical issues".  This will ensure a wide application of the propounded Principles and Procedures.  The incorporation of the "use of terms" in Art 1 requires a renumbering of the Articles throughout the Declaration.

GENERAL [FUNDAMENTAL] PRINCIPLES
8.
The adoption of the above definition permits the deletion throughout the document of the words "within the scope of this Declaration".  As this is now a defined term where the expression "any decision or practice" is used in the Draft this cumbersome expression has been dropped.

9.
There was discussion as to whether a formula should be used throughout of "any bioethical decision or practice".  However, this was rejected on the footing that, it was the "decision or practice" that attracted the obligations of the Declaration.  The use of the adjective ("bioethical) might imply a qualification or limitation in the attachment of the obligations of the Declaration and that would be undesirable.

PROMOTION AND IMPLEMENTATION
10.
Considerable attention was given to the section of the Declaration, towards the end, on "Promotion and Implementation", as this had been neglected to some extent in earlier considerations because of its position at the end of the Draft.  An improvement was made in the Article (Now Art 25) on "Solidarity and International Cooperation".  In sub-art (c) of Art 25, reference is made to the obligation of States to respect and promote solidarity between and among individuals, families, groups and communities with special regard for those rendered vulnerable by diseases or disabilities or other personal, societal or environmental conditions and those with the most limited resources".

11.
In the revision of Art 27 (Roles of IBC and IGBC), the Drafting Group accepted a recommendation that State reports should be addressed every five, rather than every two years and should be submitted to the Director-General of UNESCO rather than bodies within UNESCO (such as the IBC or IGBC).  The change in the periodicity of reports was based upon experience of UNESCO concerning the utility of reports at comparatively short intervals.

12.
Article 28 (Follow up action by UNESCO) has also been strengthened by requiring UNESCO to evaluate new developments in science and technology and their applications "according to the principles set out herein".

13.
Further consideration is to be given to a formula that will permit more specific follow up of the proposed Declaration on particular topics.  A draft on this subject is under preparation within the Drafting Group.  It will be presented to the December meeting.

14.
There was a discussion concerning the desirability of incorporating in the Draft Declaration a specific article concerned with the principle of the right of access to healthcare.  A suggestion was made that this might follow provisions contained in the International Covenant on Economic, Social and Cultural Rights.  On the other hand, it was noted that, since such provisions were adopted, there have been further developments in the clarification of the right to access to healthcare, specifically in the context of HIV/AIDS and antiretroviral therapies.  Various arguments for and against including such a particular provision in the Draft were debated within the Drafting Group.  The issue remains under consideration.  Relevant factors include:


(a)
The expressed desire of some developing countries to include specific topics addressed to access by the vulnerable to basic healthcare;


(b)
The delineation of responsibilities and expertise within the United Nations, in matters of healthcare, as between UNESCO and WHO; and


(c)
The focus and content of the present Declaration, addressed as it is (in its current draft) to considerations of general principle and procedure in matters of bioethics rather than specifics.

15.
This issue remains before the Members of the Drafting Group and will be further considered in December.

BIOETHICAL MEETINGS IN AUSTRALIA
16.
a number of leading bioethicists visited Australia in November 2004 for meetings on bioethics.  One such meeting was the World Meeting of National Bioethics Agencies, held in Canberra 5-7 November 2004.  The Secretariat of that meeting is provided by the World Health Organisation.  During the meeting, Professor Alexander Capron, Director, Department of Ethics, Trade, Human Rights and Health Law, World Health Organisation, called on the Chair of the Drafting Group and indicated that a submission on the current Draft of the Declaration would be submitted to the IBC and at the Inter‑Agency discussion on 10 December 2004, preceding the December 2004 meeting of the Drafting Group.  This matter will be the subject of further report at the December  meeting.

SEVENTH MEETING OF THE DRAFTING GROUP

17.
In accordance with the timetable approved by the IBC, a seventh meeting of the Drafting Group is to take place in Paris commencing at 3 p.m. on Sunday 12 December 2004 and concluding at 5.30 p.m. on Tuesday 14 December 2004.  At this meeting, participants will receive a report on the comments on the third outline of the Draft.  The meeting is being held back to back with the UN Inter-Agency Committee on Bioethics taking place in Paris on 10 December 2004 which some members of the Drafting Group will attend.  The object of the seventh meeting of the Drafting Group is to put the finishing touches on the Draft Declaration so that, in accordance with the IBC timetable, the document can be laid before the IBC, hopefully for adoption, at its meeting in Paris 24-28 January 2005.
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