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I was taught criminal law in the first year of my legal studies at the University of Sydney Law School.  The year was 1958.  The lecturer was the Honourable Vernon Treatt QC, a barrister-turned-politician who squeezed the duties into his other activities.  The venue was the fading elegance of the St James Hall in Phillip Street, Sydney where overflow law lectures were given.  The text was An Introduction to Criminal Law by Cross and Jones, with only occasional glances at the local Crimes Act and Australian case law.


The world has changed.  Mr Treatt is no more.  The St James Hall has long since been demolished.  The Sydney Law School is soon to quit forever its home in Phillip Street.  No one in Australia today would think of teaching criminal law from an English text book.  Looked at from a very great height, the basics of the criminal justice system might appear the same.  But, as this book illustrates, once one comes closer to the subject, radical changes can be seen that challenge even the fundamentals of criminal law and practice in Australia.  


By the end of a year of study, I felt that I understood the fundamentals of the principles of criminal law as the common law had laid them down and as, substantially, we practised the discipline in New South Wales at that time.  Today, with the proliferation of local legislation, it is much harder for the Australian law student, practitioner and judge to feel so sure in a knowledge of the fundamental concepts of crime and punishment.  Things that had lasted for centuries, and that were described in the old English cases collected by Cross and Jones, have now either been abolished or superseded by statute or radically changed by new practices, institutions and attitudes.  


To understand Australian criminal law and practice today, it is essential to identify the applicable jurisdiction and then to plunge deep into the codes or statute law that govern the content and the exercise of that jurisdiction.  In the mass of detail, it is easy for the lawyer to become disoriented, bewildered, confused.  So this is the primary value of this book, and especially of this third edition.  In a world in which detail is dominant, this book seeks to convey the basic concepts.  Once we get those basic concepts into our mind, and see the structure of any particular branch of the law (including criminal law), it becomes easier to understand and remember the detail that governs particular cases.  


Lawyers of the civil law tradition are usually astonished, even critical, about the failure of the common law to elucidate concepts and to see matters of detail in their correct context.  It is, all too frequently, a just criticism.  It is one that I learned in discharging functions in the Australian Law Reform Commission thirty years ago.  It is one that I have sought to remedy in my work as an appellate judge.  This book is a tool for conceptual thinking about criminal law in Australia.  It will not solve every problem.  But it will give the essential overview, a structure, reference points and a thoroughly contemporary understanding of criminal law and practice:  the core of every civilised legal system.


Reading this third edition, I was struck by how different the content and practice of criminal law is today from what I learned in 1958.  Woven through everything in those days was the "golden thread" described in Woolmington v Director of Public Prosecutions [1935] AC 462 at 481-2:  "The principle that the prosecution must prove the guilt of the prisoner is part of the common law … and no attempt to whittle it down can be entertained".  That thread is still there, in most cases.  It was emphasised by the High Court of Australia in RPS v The Queen (2000) 199 CLR 620 at 630 [22].  The authors of this book describe and reaffirm the principle.  In every chapter, there are references to the basic principles stated in the Universal Declaration of Human Rights and in the International Covenant on Civil and Political Rights.  Neither of these instruments was mentioned by Mr Treatt or cited in Cross and Jones.  Indeed, neither was referred to by any of my law lecturers unless Julius Stone mentioned the Universal Declaration in passing in his course on international law.  


The introduction of the basic principle of universal human rights in this book, as in all other relevant areas of Australian law, is a development that is as inevitable as it is useful:  Mabo v Queensland [No 2] (1992) 175 CLR 1 at 42.  Yet not everyone agrees that this is so:  Al-Kateb v Godwin (2004) 78 ALJR 1099 at 1111 [51].  In my opinion, the repeated reminder of basic and fundamental rules to which Australia has subscribed is extremely useful.  This text shows why that is so.  The international instruments cannot override clear and valid local law.  But they can help in the elucidation of uncertainties and in guiding us away from temporary over-reactions that sometimes threaten the proper balance between individual rights and community protection which the criminal law is always striving to attain.


So many other issues dealt with in this book demonstrate differences from the criminal law of Australia of my student days.  True, the basic principles of criminal responsibility appear to be substantially unchanged.  However, even here, the attempt to codify them in the Model Criminal Code and to secure uniformity in respect of them throughout the Commonwealth will be an ongoing issue in the years and decades ahead.


The authors illustrate the significant changes that have come about in the process of investigating crime.  The enhancement of the powers of official interrogation and the growth of new state and federal investigating agencies proffer significant challenges to the accusatorial system of criminal justice that we have hitherto observed.  Powers of governmental search and seizure have been greatly enhanced.  Telephonic interception and diminution of the 'right to silence' have, in many cases, shifted the fulcrum that previously existed between the individual and the state.  The increasing use of DNA evidence, and obligations to supply body samples have likewise changed the equation.  The old problem of 'police verbals' has, in large part, been overcome by the electronic recording of confessions to police, adopted under the stimulus of High Court decisions.  Yet, as recent cases show, problems in this area remain:  Kelly v The Queen (2004) 78 ALJR 538.


The description of pre-trial procedures in Australia today is different in many respects from that of fifty years ago.  The increasing number of statutes in Australia, obliging disclosure by the defence of its case, combine to modify the accusatorial system further.  That system is sometimes difficult to explain to lay people and seemingly impossible for tabloid editorialists to understand.  Yet casting the obligation on the state to prove beyond reasonable doubt crimes alleged against the individual has been one of the mainstays controlling the exercise of public power in countries like Australia.  Indeed, it has helped to define the very character of government as we have known it.  The authors illustrate the ways in which this fundamental rule is now being diminished.  They voice concern at what they see as the merger in Australia (as elsewhere) of criminal and civil process, despite their very different social functions.


The authors also describe the changes that have come over the conduct of the criminal trial and the law of evidence.  One issue that deserves much attention is the blow-out in the length of many criminal trials with large consequences for the community of increased costs and enhanced risks of error.


The section on punishment and sentencing records the substantial leap in rates of imprisonment in some Australian jurisdictions, as against the figures of forty years ago.  In part, this is attributed to legislation enacted out of "punitive passions", responding to community fears and political vote bidding.  For those who want to see the outcomes to which such developments can lead, there are now the recent High Court decisions in Baker v The Queen (2004) 78 ALJR 1483 and Fardon v Attorney-General (Q) (2004) 78 ALJR 1519.  Apart from these extreme instances, the introduction of mandatory sentences and the provision of "guideline judgments" has changed the law of sentencing from that which long upheld the right and duty of the sentencer to adjust the punishment to the requirements of the particular offence and individual offender.  Now, very often, the law is in a frankly punitive mood.


The section on appeals shows the growing part that appellate courts in Australia have played in reviewing unsafe convictions and also sentences claimed to be excessive or inadequate.  It is probably true that, in recent years, the High Court has become more involved in these subjects than was earlier the case.  However, the imperfections of its process, where the would-be appellant is a prisoner without counsel, are illustrated in Milat v The Queen (2004) 78 ALJR 672 and Muir v The Queen (2004) 78 ALJR 780.  In the view of some, such cases demonstrate that 'equal justice under law' is not a principle that the Australian criminal justice system has yet fully attained.


The closing section of this book, concerning vulnerable groups and new terrorism legislation, tends to bear out the authors' proposition that the challenges to fundamentals of criminal law and practice in Australia continue to arise in large numbers.  The outcomes will be reflected in later editions of this book.  Whether those editions sustain the authors' gloomy prognostication that, in terms of criminal justice, "Australia is a civilised nation in steep decline", remains for the future.  In the meantime, the authors have accomplished their goal of describing and illustrating the present system "warts and all".  


Australia's criminal justice system still has great strengths for the avoidance of serious injustice.  However, it faces important challenges which this book identifies.  This is a legal textbook, not a polemic.  But the law of crime and punishment is not an ordinary branch of the law.  It lies at the very heart of the way we define our freedoms.  That is why it is essential to understand the fundamental concepts and to look with vigilance upon attempts to change those concepts in ways inimical to the traditions of the past.  In writing this legal text, the authors have performed a public service in seeking to engage the reader in the many contemporary debates that they describe.  When we fail, as citizens, to understand and enter upon these debates, we must accept responsibility for the erosions of liberty that may ensue.

Michael Kirby

High Court of Australia

1 December 2004
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