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LABOUR MIGRATION: INTERNATIONAL STANDARDS & NATIONAL PROGRESS
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A NEW BEGINNING

New global and regional standards:  For nearly a hundred years, international efforts have focused on the promulgation of coherent international human rights and labour standards.  A large number of treaties have been acceded to, addressing virtually every facet of working life.  Yet it was not until quite recently that attention turned to the circumstances of migrant workers, whose vulnerable, transient and "alien" status has long placed them outside the recognised ambit of most protective labour standards.  

Viewed, at best, as temporary workers without need of protection; and, at worst, as threats to the economic and social fabric of the host state, the migrant worker has long lacked the rights and entitlements that workers who are nationals can generally take for granted.  


The growing significance of the disparity between the treatment of nationals and migrant workers follows from the increase in migration for economic purposes as an international phenomenon.  Cross-border movements of peoples have grown significantly over the past thirty years.  According to United Nations estimates, the number of international migrants grew from 76 million in 1960 to 154 million in 1990.  In 2006, this figure is expected to stand at 185-192 million, such that migrants account for about 2.9% of the world's population
.  In this light, it should come as no surprise that increasing attention is being paid to the rights of migrant workers.  


The International Labour Organisation's Multilateral Framework on Labour Migration, published in late 2005, represents the first comprehensive guide to governments, employer organizations, trade unions and other relevant parties throughout the world to express a coherent development and implementation of labour migration policies.  The Framework would appear to signal an early, as yet tentative effort to extend labour and human rights standards to migrant workers.  Developments at the same time in the European Union and elsewhere, including the expansion of a principle of non-discrimination and the general freedom of movement, similarly point towards a fairer, more just prosecution for migrant workers once they are within the nation state and regional territory concerned.  


Yet the ideals enshrined in international instruments are often tempered by domestic constraints.  Each nation has historical and cultural features that inhibit the implementation of international standards to migrant workers.  Nowhere are these constraints typically manifested more stridently than in the field of migration law and policy.

A Cambodian interlude:  Between 1993 and 1996, I served as Special Representative of the Secretary-General of the United Nations for Human Rights in Cambodia.  During that interval, I had the privilege of assisting the Royal Government of Cambodia to bring its laws and policies into harmony with international human rights law.  One aspect of law and practice that proved sensitive and difficult was the position within Cambodia of many workers of foreign, principally Vietnamese, ethnicity.  The problem concerned quite large populations, especially on the border between Cambodia and Vietnam.  It involved ethnic Vietnamese, including fishermen, some of whom had family connexions with the territory of Cambodia lasting several generations.  


In the course of my work, I discovered that aspects of this problem enlivened extremely strong feelings in Cambodia.  In fact, the responses sometimes reminded me of debates we had undergone in Australia:  a resentment of migrant workers; a tendency to blame them for taking away scarce jobs from local workers; and an inclination to stigmatize them for immorality, disease, anti-social conduct, irritating habits, and unacceptable offence to local culture and traditions.  All of these attitudes I have seen during my lifetime in Australia.  


My experience in Cambodia taught me that attitudes of xenophobia and cultural exclusivity, envy and resentment towards migrants, including migrant workers, are not confined to "white" or Caucasian people.  They are universal.  They form a backdrop to any consideration of migrant labour in the world today.  Indeed in Cambodia, one of the solutions advanced in 1994, to solve the presence in the country of so-called "intruders", was to subject them to a "dictation" test in the Khmer language.  This was advanced by well-meaning and sensitive advocates, some of whom were even leaders of the human rights movement.  As an Australian, the very mention of such a "test" came as a shock to me.  As I will show, the "dictation test" was invoked in Australia for much of the 20th Century, in order to exclude so called "coloured" migrant labour from entering the country.  It became a notorious instrument of prejudice, injustice and exclusion.  


Outline of concerns:  In these remarks, I intend to address the connection between labour and migration in two parts.  First, I will review a series of recent developments that signal a trend, at the international and regional level, towards the integration of labour and human rights standards between migrants and nationals.  In the second part, I will turn to certain domestic constraints with which I am more familiar:  the features of Australia's history and culture that have sometimes restrained the implementation of the highest labour standards to migrant workers.  In the third part, I will draw some conclusions and suggest some action that countries, and the international community, should be taking.  


I can state some general conclusion at the outset:  ultimately, in spite of domestic constraints, developments at the national and international levels should leave us generally hopeful that a fairer settlement can be reached for migrant workers.  It is the obligation of judges and lawyers in migrant-supplying and host countries to ensure, so far as the law allows, the protection of the basic standards of human dignity and human rights of all immigrants, and of migrant labour, coming within their jurisdiction.  We should do this because of the basic rules of international law.  We should also do it because of the lessons of the past concerning the serious deprivations of the basic rights of such persons.  We should do it to uphold and extend the protection of international law.  
THE ILO MULTILATERAL FRAMEWORK ON LABOUR MIGRATION


The ILO framework:  The International Labour Organisation (ILO) was founded in 1919.  It is the oldest agency of the United Nations Organisation.  It has long been at the forefront of efforts to promulgate coherent international labour standards.  These efforts have encompassed diverse aspects of the employment relationship: protection of freedom of association and collective bargaining; and special attention to the problems of child labour, discrimination and remuneration.  The ILO has also embraced a disparate range of social partners, among them, governments, employer organizations and trade unions.  Yet until very recently, no single document has attempted to express coherent international standards, regulating the intersection between labour and migration.  


In 1991 I served on the ILO's Fact-Finding and Conciliation Commission on Freedom of Association.  In that year and in 1992, on the cusp of the great constitutional and legal changes in South Africa, I visited that country on an ILO mission to advise on the reform of the labour laws of the apartheid state.  The proposals advanced by our mission were later substantially adopted and enacted by the Mandela government.  It was an exciting time of change as attempts were made to redress many wrongs, including wrongs done to the large cohort of migrant workers who constituted a labour resource of South Africa.  Since that mission, the ILO has turned its specific attention to the global issues of migrant labour in ways that carry lessons for nation States today.  

On 31 October 2005, an ILO Tripartite meeting of experts adopted the ILO Multilateral Framework on Labour Migration ("the Framework")
.  The purpose of this Framework is to provide practical guidance to governments, employer organizations, trade unions and other related parties on the development, strengthening and implementation of labour migration policies.  The Framework is not, as such, legally binding on members of the ILO.  It affords guidance on the approaches that member countries should adopt.

To date, the Framework stands alone as a comprehensive collection of principles on labour migration policy, grounded in international best practice and drawing upon the provisions of international instruments regulating human rights and labour standards.  Four basic themes underpin the text: decent work for all; promotion and protection of migrant rights; management and governance of migration; and migration and development.  I will refer to the first two of these themes.  


Decent work for all:  In calling for the promotion of opportunities for all men and women of working age, including migrant workers, so that they will enjoy decent and productive work in conditions of freedom, equity, security and human dignity, the Framework attempts to extend the existing "decent work" standard applicable to workers who are nationals, to migrant workers.  In this regard, the Framework mirrors the ILO Decent Work Agenda.  This advocates the recognition of fundamental rights at work, an income sufficient to enable persons affected to meet their basic economic, social and family needs, and an adequate level of social protection for workers and their family members.  At a basic level, States are encouraged to develop and implement economic and social policies that create "decent and productive" work at the national level.  


Protection of migrant workers:  The ILO's endeavour to promulgate international labour standards, designed to confer "universal" protections for workers, is not a new initiative.  What is significant about the Framework, however, is its attempt to extend the general standards to migrant workers in a practical way, by giving effect to existing human rights guarantees in a coherent and equal fashion.  

In line with the 1998 ILO Declaration on Fundamental Principles and Rights at Work and its follow-up, and the eight ILO Conventions discussed in more detail below, the Framework calls upon member States of the ILO to develop national policies designed to assure to migrant workers freedom of association and the right to organise collectively; acceptance of the principle of equal remuneration for work of equal value; and the abolition of forced labour, child labour and discrimination.  In other words, the Framework applies a principle of non-discrimination, designed to grant migrant workers those fundamental human rights that have hitherto applied, in most systems of law, to local (ie national) workers only.  


Perhaps most novelly, the Framework treats labour migration as a positive phenomenon.  At the centre of the Framework is an acknowledgment of the significance of labour migration for the achievement of development objectives and economic growth targets throughout the world.  The Framework thus resonates with an acknowledgment of the benefits that flow from efforts to engage migrant workers in the social and cultural lives of their host states.  

Labour & capital mobility:  The attempt to confer "complementary" protection may suggest an emerging principle of non-discrimination which, in the future, will have an increasing role to play in national law and policy and in the international activities of the ILO and of the United Nations system more generally.  These features may well indicate a growing recognition of the vital role played by labour migration in the achievement of domestic economic and social objectives, because of the mobility of the workforce which now helps to drive the global economy.  

Capital is now very largely global, dynamic and pervasive in its movements.  By way of illustration, in 2005, US$173 billion was sent in the form of remittances to migrant labour supplying countries in the developing world.  This figure, which does not incorporate informal transfers, has actually been estimated to be but a small proportion of the total
.  Labour is therefore also highly mobile - a feature of modern information systems and the contemporary means of fast and economic air, land and sea travel.  These features of the Realpolitik of the global economy need to be recognised and reflected in law and in policy.  This must occur in harmony with the principles of the international law of human rights.  
THE E.U.: NON-DISCRIMINATION & FREEDOM OF MOVEMENT

International human rights law: International human rights law also confers important protections both on migrants and workers more generally.  Yet its effectiveness as a mechanism for protecting the rights of migrant workers has been hampered by a central contradiction.  Whilst extending important guarantees to migrant workers, the main human rights treaties limit their protection by deferring to the territorial sovereignty of State parties.  For instance, the most important of the human rights conventions, the International Covenant on Civil and Political Rights ("the ICCPR") is "premised on the universality of human rights".  On its face, the ICCPR confers "without discrimination" universal freedoms from slavery, cruel, inhuman and degrading treatment, and rights to liberty and freedom of association.  It is obvious that such entitlements have the potential to provide an important series of fundamental protections for migrant workers.  


However, by virtue of territorial sovereignty, it is a longstanding rule of international law that States enjoy a broad discretion over the reception and exclusion of aliens.
  Therefore, whilst, Art 12 of the ICCPR recognises the right to freedom of movement across state boundaries – a protection of great significance to migrant workers – the ICCPR is nonetheless "silent on States’ obligations to grant entry to immigrants"
.  As a result, many of the entitlements that would otherwise flow from the ICCPR are necessarily constrained by the sovereignty principle.  Without a right of entry, the keystone for the ICCPR's application – presence in the territory or jurisdiction of a State party – cannot be enlivened by a migrant worker.  Moreover, if the worker is present in the State, complains about ill-treatment and seeks the protection of courts or tribunals, dismissal by the employer may deprive the migrant worker of the migration status that affords him or her the right to remain in the jurisdiction concerned.  In this sense, the ICCPR's effectiveness as a tool for protecting the rights of migrant workers is hampered by the contradiction which territorial sovereignty commonly presents to migrant claims to protection.  

Non-Discrimination towards workers:  If one acknowledges these traditional constraints, it becomes clear that a remarkable feature of the ILO's new Framework is its attempt to extend existing human rights and labour standards to migrant workers in the actual circumstances of their normal existence.  In this sense, we may be witnessing the tentative first steps towards the international acceptance of a general principle of non-discrimination in the labour migration context.  To consider how this principle might develop in future, it is worth noticing its rapid spread within the labour migration policy of the European Union ("EU").  Jurisprudential developments in the EU (and also in the Inter-American Court of Human Rights) suggest that a principle of non-discrimination may contribute towards the extension of fundamental human rights norms to migrant workers.  


The principle of non-discrimination on the basis of national origin is enshrined in Art 14 of the European Convention for the Protection of Human Rights and Fundamental Freedoms.  In a number of recent cases, the European Court of Human Rights has considered that principle in relation to migrant workers whose rights and entitlements have been curtailed by restrictive or discriminatory national laws.  

Thus, in Poirrez v. France
, the applicant, an Algerian national, claimed that a French law, which prevented him from claiming disability benefits, breached the rule of non-discrimination.  The question for the European Court was whether the decision not to award a disability allowance to the applicant was compatible with the Convention principle of non-discrimination.  

The Court found that the refusal of the French domestic authorities to award Mr Poirrez the allowance was based exclusively on the fact that he did not enjoy the requisite nationality, which was a precondition for obtaining the allowance.  This difference in treatment regarding the entitlement to social benefits between workers in France who were French nationals and non-nationals was held not to be based on any “objective and reasonable justification”.  It therefore breached Art 14.  Remedies were ordered.

A similar claim was made against Austria in Gaygusuz v. Austria
.  In that case, the applicant complained of the Austrian authorities' refusal to grant him a form of "emergency" social security on the ground that he did not enjoy Austrian nationality.  Austrian nationality was stipulated as a requirement for the grant by the Unemployment Insurance Act 1977 (Austria). Like the applicant in Poirrez, Mr Gaygusuz claimed to be a victim of discrimination based on his national origin.  He asserted that the relevant provisions of the Unemployment Insurance Act of Austria were incompatible with the requirements of Art 14 of the Convention.  The Court unanimously upheld the claim, once again holding that the difference in treatment between nationals and non-nationals was not based on any "objective and reasonable justification".

The Inter-American Court of Human Rights has also considered the principle of non-discrimination, specifically in relation to undocumented migrant workers.  In an Advisory Opinion
, the Court considered whether it was compatible with the requirements of non-discrimination and equal, effective protection of the law for a State party to deny labour rights to a person solely on the basis of that person's status as an undocumented migrant worker.  After noting that the principle of equality and non-discrimination had "entered the realm of jus cogens", the Inter-American Court concluded that States were not entitled to "discriminate or tolerate discriminatory situations that prejudice migrants".  In particular, the right to due process of law was recognised as a basic entitlement of all persons, irrespective of their migration status, a guarantee that would extent to proceedings of a "civil, labor [or] fiscal" nature.  The migration status of a person could never:  

 "…  be a justification for depriving him of the enjoyment and exercise of his human rights, including those related to employment. On assuming an employment relationship, the migrant acquires rights as a worker, which must be recognized and guaranteed, irrespective of his regular or irregular status in the State of employment"


These decisions illustrate the force that a principle of non-discrimination may come to have, in extending to cross-border migrants those fundamental human rights and international labour standards which nationals currently enjoy and take for granted or which are accepted to inhere in personhood and to be available to all.  

Freedom of movement:  Non-discrimination is one prism through which the equalisation of labour and human rights standards, between nationals and non-nationals, may be viewed.  Another is "freedom of movement".  The European Court of Justice, an institution of the E.U. has had to consider the entitlements owed to temporary migrant workers within the rubric of "free movement of persons".  Art 39 of the EC Treaty prohibits discrimination on the ground of nationality as between workers of different EU member states.  The article therefore secures freedom of movement for those workers within the Union.  One area in which the freedom of movement has been controversial is in its application to temporary workers.  Should those performing strictly temporary forms of work be regarded as "workers", entitled to protection under Art 39?


In Ninni-Orasche v Bundesminister für Wissenschaft, Verkehr und Kunst
, the European Court of Justice considered the entitlements that flow to temporary migrant workers within the European Union. The central question was whether an EU citizen could be regarded as a "worker" within the meaning of Article 39 of the EC Treaty, on the basis of an employment relationship of limited duration in a member state of which the person was not a national.  

In finding for the applicant in that case, Advocate General Geelhoed set out a number of conclusions on the content of EU law in regard to temporary migrant workers:  He concluded that status as a "worker" within the meaning of the EC Treaty is not precluded by the fact that an activity is pursued on a temporary contract for a very short interval of time (in this case, less than three months) provided that the applicant can establish that an "effective and genuine" activity was pursued during that time. In addition, Arts 12 and 17 of the EC Treaty were taken to grant E.U. citizens the right to study in other E.U. States under the same conditions as nationals can do.  In this regard, inequality of treatment could only be justified if it were based on objective considerations, independent of the nationality of the persons concerned.  Moreover any such inequality of treatment had to be proportionate to a legitimate aim of the impugned national provisions.

Towards a fairer balance:  These recent developments, whilst largely specific to countries with geographical propinquity and complex treaty requirements, nonetheless demonstrate how, internationally, a fairer balance is gradually being struck between domestic pressures and the rights and entitlements of migrant workers.  They also demonstrate how existing human rights standards, developed and applied outside the framework of labour law, can operate to provide a useful set of complementary protections for migrant workers within nation States.  

LABOUR MIGRATION:  AN AUSTRALIAN PERSPECTIVE

In focusing on the objectives envisaged by the ILO Framework, and the realisation of somewhat similar but more elaborate objectives within the European Union and the Inter American States, it is possible to overlook the substantial domestic constraints that are imposed by each nation's historical, cultural and legal underpinnings.  Certainly, this is so outside an economic and social regional group bound by mutual treaty obligations such as the E.U. now observes.  Every nation has its own troubled history with respect to labour migration.  The countries of the European region are no exception.  In each nation, historical, economic and cultural factors impede to some extent the effective implementation of international labour and human rights standards.  One simply cannot consider the protection conferred by international and regional instruments without a full understanding of the domestic impediments to speedy implementation.  For this reason, I will devote the second part of this review to the Australian context, and to the constraints which Australia's history and its regulatory framework have placed on the implementation of multilateral international standards on basic human rights.  


About a quarter of the present Australian workforce was born overseas.
  From this figure, it is clear that immigration, virtually from the start of Australia’s modern history to the present day, has had a profound effect on the Australian labour supply as well as Australia’s economy and society more generally.  Labour migration is therefore a subject of sensitivity in Australia.  As an island nation, with large unguarded borders, Australia has always been prone to a sense of vulnerability about external threats.  In different ways, successive migration programmes have manifested a fear of those who come from "overseas".  Fear of the stranger tends to be a special feature of island nations.  It is also evident, for example, in the history of Britain and Japan.

THE WHITE AUSTRALIA POLICY

Australia’s initial racial discrimination:  The ‘White Australia’ policy as a legal regime was put into operation very soon after Australia came into being as a federal nation.  The seventeenth Act of the new Federal Parliament was the Immigration Restriction Act 1901 (Cth).  That Act was designed to prevent the immigration of non-Europeans to Australia.  Those drafting the Bill, however, knew that a provision which blatantly prevented the immigration of non-Europeans would embarrass Great Britain, whose empire included India and Malaya and which had entered into a commercial treaty with Japan in 1894.
  


The 1901 Act, therefore, in section 3(a), included a euphemistic provision for a ‘dictation test’:


"3.
The immigration into the Commonwealth of the persons described in any of the following paragraphs of this section ... is prohibited, namely: –



(a)
Any person who when asked to do so by an officer fails to write out at dictation and sign in the presence of the officer a passage of fifty words in length in an European language directed by the officer[.]"

The intent of this requirement was to prevent non-Europeans from migrating to Australia.  After protests to Australia, principally from Japan, concerning the requirement of a test in a European language, the statutory provision was amended in 1905.
  But the basic system remained.
  Despite some initial administrative problems which saw the test circumvented, for half of the life of federal Australia, from 1909 until 1958, the ‘dictation test’ was effective at preventing non-European immigration.
  Initially, a favourite approach of inventive officials was to subject would-be migrants, whatever their ethnic origins, to a dictation test in the nearly extinct Scottish Gaelic language.  Needless to say, it was a test that nobody passed and nobody was expected to pass.  Eventually, the High Court of Australia disallowed that device as falling outside the intent of the statute
.

Even during this time, however, non-European labour migration to Australia was never entirely extinguished.  Under the Act, the Minister had a discretion to grant exemptions.  Such exemptions were granted for Asian divers carrying out difficult and dangerous work in the pearling and bêche-de-mer industries in Queensland and Western Australia.  Between 1907 and 1922, in excess of 12,600 such divers worked in Australia.
  Despite this exception, Australia demonstrated a substantial lack of compassion in regard to many migrant workers.  The attitude was reinforced by imperial sentiments of ‘white’ racial superiority and by a determination to keep Australia as a racially homogenous nation economy and basically made up of settlers descended from the United Kingdom and a few (mostly northern European) States regarded as ‘civilized’. 

Pacific Island labourers:  One particularly poignant example of the injustice of this law was evident in the treatment of Pacific Island labourers in the early twentieth century.  From the 1860s to 1904, large numbers of Pacific Islanders were brought to Queensland to work on sugar plantations.
  With the advent of the national ‘White Australia’ policy in 1901, special provision was made for the cessation and reversal of this type of labour migration to Australia.  The sixteenth Act of Australia’s first Federal Parliament was the Pacific Island Labourers Act 1901 (Cth).  That Act provided for the almost complete phasing out of the use of Pacific Island labourers within Australia by 1907.
  More significantly, the Act empowered the relevant Minister to require the deportation of most Pacific Islanders who remained in Australia after 31 December 1906.
  

This latter provision was the source of particular injustice to those Pacific Islanders who had settled in Australia following completion of their initial service as indentured labourers.  Many of them owned property, had substantial possessions and had married outside their own ethnic groups.
  The 1901 Act had provided limited exemptions from the deportation requirement.  However, these were insufficient to protect all of the new settlers.  The exemptions were later broadened to ameliorate the situation somewhat.
  Nevertheless, several thousand Islander deportations were carried out as a result of this Act.
  It was a cruel policy.  But for decades it enjoyed significant popular support and bipartisan concurrence in federal and State Parliaments in Australia.  On racial matters, in most countries, politics can encourage divisiveness and hard-heartedness.


Unravelling of ‘White Australia’:  During the late 1940s, a number of individual decisions to deport non-European migrants from Australia sparked considerable domestic and international criticism of the  ‘White Australia’ policy.
  From about this time, the momentum to change the policy began to grow.  The dictation test was removed from the federal statute book with the enactment of the Migration Act 1958 (Cth).  Yet despite this change, the new Act still provided a broad discretion to the Government and its officials to exclude, or remove, migrants on racial grounds.
  The policy of discrimination against non-Europeans remained substantially unreformed.


In the mid-1960s, domestic and international condemnation followed two specially controversial immigration decisions that occurred in Australia.
 Partially in consequence of these events, but also because of a shift in popular feelings, in March 1966, under the new Liberal Party Prime Minister, Mr Harold Holt, the Australian Government announced that non-Europeans who could integrate into the Australian community, and who had skills useful to Australia or who could contribute to Australia’s economic, social and cultural progress, would be eligible for admission as permanent residents.
   This policy change signalled the eventual abandonment of the ‘White Australia’ policy.  For all that, Australia’s labour migration policy remained racially flawed because Australia was still seeking low-skilled immigrants from Europe whilst at the same time refusing to admit low-skilled immigrants from Asia and the Pacific
.  

The last remaining discriminatory aspects of Australia’s immigration policy were abolished by the Whitlam Labor Party Government in 1973.  The new approach to immigration included:


(1)
Giving non-Europeans access to assisted passage for the first time; and


(2)
Enacting the Australian Citizenship Act 1973 (Cth) which (a) removed from British citizens special privileges relating to citizenship and visas; and (b) allowed all migrants, whatever their race, to qualify for Australian citizenship after three years permanent residence in Australia.


Soon after Australia dismantled the racially discriminatory system, it made a commitment to the international community that it would not regress to such ways.  On 30 September 1975 it deposited with the Secretary-General of the United Nations, an instrument of ratification of the International Convention on the Elimination of All Forms of Racial Discrimination.  


In that same year, the Australian Parliament took a step toward implementing that Convention by enacting the Racial Discrimination Act 1975 (Cth).  The Act made it unlawful to discriminate on the grounds of race, colour, descent or national or ethnic origin so as to undermine any human right or fundamental freedom.
  

The events that occurred between 1966 and 1975 produced a remarkable change in Australian Government policy.  They also demonstrate the importance and stimulus of the international system of treaty-making, especially the human rights treaties.  Such treaties act as a bulwark against reverting to laws and conduct that disadvantage people on grounds that offend the fundamental principles of human rights and human dignity.  Securing changes in public attitudes can sometime take more time.  However, removing discriminatory and unjust laws and policies constitutes the necessary first step in the process of education and familiarisation that ultimately expels discriminatory attitudes and the culture of prejudice and affront to basic human dignity that such attitudes sustain.  The Racial Discrimination Act was upheld as constitutionally valid by the High Court of Australia in 1982, based on the federal constitutional power that allows the Australian Parliament to make laws with respect to 'external affairs'
.
AUSTRALIA’S PRESENT IMMIGRATION POLICY

Non-discriminatory approach: Australia now proudly proclaims that: 

Australia has a non-discriminatory immigration policy, which means that anyone from any country can apply to migrate, regardless of their ethnic origin, their gender, colour or religion.


In practice, other features of human personality and make-up are treated as irrelevant to migration decisions – including sexual orientation.  Australia’s system of migration is, like that of virtually every modern country, quite complex.  I will mention only the broad outlines of the present approach and will highlight some recent developments.  

Permanent migration: Australia’s migration programme for permanent immigrants is divided into two main components: the general ‘migration’ program and the ‘humanitarian’ program.
  


General migration program: Under the general ‘migration’ program, there are three classes of migrant: Skilled, Family and Special Eligibility migration.  The Skilled stream includes many different visas but, overall, it is described as being “specifically designed to target migrants who have skills or outstanding abilities that will contribute to the Australian economy”.
  The Special Eligibility stream is for former permanent residents who satisfy certain criteria.


Humanitarian stream:  The humanitarian stream is important for it presents questions that often come before Australian courts in refugee and similar cases.  


The humanitarian component provides for the immigration of refugees and others in need of humanitarian assistance.
  Within this stream, there are presently two chief categories of permanent visas.  


Overview of current migration:  In recent years in Australia, there has been much talk of a skills shortage, especially in rural and regional districts.  Concern about this shortage has had a very significant role in shaping Australia's recent immigration policy.  Indeed, it has led to a substantial increase in the number of permanent skilled migrants being accepted from all parts of the world.  In 2003-2004, Australia accepted 74,850 skilled migrants.
  In 2004-2005, it received 81,893.
  For 2005-2006, Australia made provision for up to 97,500 skilled migrants.
  This is an increase of about thirty percent in a two year period.  


In 2005-2006, Australia planned to make available 42,000 places in the family stream
 and 13,000 in the humanitarian stream.  Of those 13,000 places, 6,000 places were allocated to permanent refugees and the remaining 7,000 places went to those in the Special Humanitarian Programme and on temporary humanitarian visas.
  This means that in 2005-2006, Australia planned for 27.5% of its permanent migration program to qualify as family reunion, 8.5% for those in humanitarian need and 63.7% for skilled immigration.  From these figures, it is clear that, as in most countries, skilled migration has become the dominant motivator of Australia’s acceptance of permanent migrants.  This is an important change from forty years ago when the main motive was race and the Christian religion and when large numbers of migrants of accepted Caucasian ethnicity - both skilled and unskilled - were accepted as migrants to fill the habitable spaces in the vast Australian continent.


Refugee immigrants:  During my tenure as a Justice of the High Court of Australia, many of the immigration-related cases that have been dealt with by the court have been related to applicants for refugee or other migration status.  Indeed, there has been such a marked increase in the number of persons applying to the court for review of decisions not to grant them a protection visa as refugees, that such cases produced a huge segment of the workload of the Court.  Many such cases are brought by litigants who are not represented by lawyers.  This has necessitated alterations in the High Court’s disposition arrangements, simply to cope with the great increase in such cases.
  


To respond to this increase in litigation, amendments enacted by the Migration Amendment Act 1992 (Cth) substantially lessened the previous scope for judicial review of immigration decisions by the Federal Court of Australia.  An equivalent reduction of the High Court’s jurisdiction could not be enacted by the Federal Parliament because access to the High Court of Australia is effectively guaranteed by Australia’s Constitution.
  Therefore, cases that might otherwise have been dealt with suitably in the Federal Court have sometimes proceeded directly to the High Court.  The Court has accepted some claims to refugee status from the Asian region
 while rejecting others.

INTERNATIONAL LABOUR LAW AND AUSTRALIA

ILO Conventions and standards:  Having reviewed the way that Australia’s policy has evolved in determining who should enter the country and on what terms, I will now examine some of the rights to which labour migrants are entitled once they arrive in Australia.  


Any account of the legal framework of labour law and the human rights of workers within Australia must acknowledge the important role of the ILO in expressing and elaborating the basic standards.  Not many people know that the ILO was established in 1919 by the Treaty of Versailles
.  Australia was one of the ILO’s founding members. The original constitution of the ILO (incorporated into the revised constitution in 1946)
 included amongst the basic principles acceptance that "labour should not be regarded merely as a commodity or article of commerce"; that there is a "right of association for all lawful purposes by the employed as well as by the employers"; a duty to ensure "the payment to the employed of a wage adequate to maintain a reasonable standard of life as this is understood in [their] country"; an urgent need to secure the "abolition of child labour"; and respect for the "principle that men and women should receive equal remuneration for work of equal value"
.


When it came to re-establishing these principles after the Second World War, a commitment to non-discrimination was added to the previous objects of the ILO:

"All human beings, irrespective of race, creed or sex, have the right to pursue both their material well-being and their spiritual development in conditions of freedom and dignity, of economic security and equal opportunity".

Both when it was an organ of the League of Nations and since its re-establishment as an agency of the United Nations, the ILO has set out to protect fundamental human rights in the context of employment.  It has done so in many ways.  Crucial to its endeavours has been the negotiation of international treaties and declarations to express the basic standards of behaviour to be observed in member countries out of respect for the fundamental human rights of the workers concerned.  


ILO Rights at Work Conventions:  In 1998, the primary importance of eight ILO Conventions was emphasised by the ILO Declaration on Fundamental Principles and Rights at Work.
  Australia has ratified six of the eight Conventions.  Australia has therefore committed itself to the minimum international labour standards embodied in treaties relating to (a) freedom of association and the effective recognition of the right to collective bargaining;
 (b) the elimination of all forms of forced or compulsory labour;
 and (c) the elimination of discrimination in respect of employment and occupation.
  


Not yet ratified by Australia are the two conventions relating to the effective abolition of child labour.
  In its most recent report to the ILO in relation to the effective abolition of child labour, the Australian Government noted that “Australia law and practice meet the objectives of the Minimum Age Convention, 1973 (No. 138)” and that the “law and practice in all Australian jurisdictions except one, now complies with the Worst Forms of Child Labour Convention, 1999 (No. 182).
 It was the Australian Government’s expectation that compliance legislation would be passed in that remaining jurisdiction within a year.


Nevertheless, Australia is not a party to either of the two ILO Conventions specifically concerned with migrant workers.  These are the Convention Concerning Migration for Employment (Revised) 1949 (No. 97)
 and the Convention Concerning Migration in Abusive Conditions and the Promotion of Equality of Opportunity and Treatment of Migrant Workers 1975 (No. 143).
  Among other things these Conventions require that:

· a free employment service should be provided to assist migrants;

· laws regarding remuneration, hours of work, overtime arrangements, holidays with pay, restrictions on home work and the minimum age for employment will not discriminate against migrant workers;
 and

· the loss of employment of a migrant worker, without more, will not imply the withdrawal of the migrant’s authorisation of residence or work permit in the host country.


Australia’s caution in ratifying some ILO Conventions (and indeed other international treaties) has sometimes been explained by reference to the federal character of the Australian Constitution and the complex, inter-related system of federal and State regulation of industrial relations laws and practices that has existed since the early days of federation in 1901.


In spite of these obstacles, Australia has generally observed a commitment to international labour law.  It has done so by its ratification of no fewer than 57 ILO Conventions.
  Under successive governments of differing political persuasion, almost without exception, Australia has observed a consistent policy of compliance with the international obligations accepted in the form of the ILO treaties that it has ratified.  Generally speaking, when Australia is a party to a treaty, it takes its international duties seriously.  That is how it should be.  There are, it is true, occasional exceptions.  However, they tend to be the more surprising and notable because of Australia’s generally good record as a serious participant in the global system of international treaty law that has emerged in considerable strength since the end of the Second World War and the establishment of the United Nations.  


Constitutional importance in Australia:  The ILO Convention system has been of special importance for Australia for constitutional reasons because of the respective constitutional responsibilities and powers of the Federal Parliament and of the legislatures of the States and Territories.  The founders of the Australian Constitution did not provide to the Federal Parliament a general legislative power with respect to employment or industrial relations.  Instead, it conferred a power to establish a national system of conciliation and arbitration by an independent decision-maker
, and this was soon done.  The Constitution also conferred particular powers to enact laws with respect to trade and commerce
 and certain corporations
 that have lately proved important.  The Constitution also provided the power to make federal laws with respect to "external affairs" to which reference has earlier been made.


The last-mentioned power was recognised, quite early in the history of the Australian federal system, as a valid source for the enactment of national laws on labour concerns.  Using ILO Conventions, such laws might be concerned with aspects of industrial relations that would otherwise have been thought to remain within State regulation.  In the 1930s it might have been possible for the High Court of Australia to take a restrictive view of this head of power.  It could have done so on the footing that the power to enact federal laws was granted "subject to this Constitution" and had therefore to be read down lest, read too expansively, the unilateral assumption of international obligations by the federal Government could be used to dismantle the division of law-making powers provided in the Constitution.  

However, in The King v Burgess; Ex parte Henry,
 a majority of the High Court of Australia
 rejected such a narrow view.  In an influential joint opinion, Justices Evatt and McTiernan
 made specific reference to the possible use of the ‘external affairs’ power in the Australian Constitution to give effect to ILO Conventions:
"And in our view the fact of an international Convention having been duly made upon a subject brings the subject within the field of international relations so far as such subject is dealt with by the agreement.  Accordingly … Australia is not 'a federal State the power of which to enter into international conventions on labour matters is subject to limitations [within the meaning of Article 19(9) of the ILO Constitution]'.  A contrary view has apparently governed the practice of Commonwealth authorities in relation to the ratification of the draft Conventions of the International Labour Office. In our opinion such view is wrong".

Once this stepping stone to the accretion of permissible subjects of federal legislative regulation was recognised in Australia, the ILO Conventions (and other treaties) took on a much broader significance for the regulation of matters such as labour law, including that affecting migrant labour, than otherwise they might have done.  There remained constitutional limitations inherent in the federal character of the Australian Constitution and in the High Court's duty to characterise a law as being truly one with respect to ‘external affairs’ and truly one within the subject matter of an external obligation that Australia had assumed.
  However, the lesson of the decision in Ex parte Henry was that Australia's future federal legislation in matters covered by ILO Conventions, was likely to be bound up with such international law.  Whatever might be the position under other national Constitutions, where different legislative powers are enjoyed by the national legislature, and in other nations with different approaches to the ratification of international treaties, the Australian national polity became significantly connected to freely assumed international obligations binding on the nation.  

The extent to which this is still so may be illustrated by reference to a recent decision of the High Court of Australia in Victoria v The Commonwealth
, a case decided before my appointment to the High Court of Australia.  That decision upheld the constitutionality of several provisions involving radical changes to the federal system of industrial relations, introduced by the Industrial Relations Act 1988 (Cth).  Many of the changes in question rested on international instruments, including ILO Conventions.  Most importantly, the ILO Termination of Employment Convention 1982 (No 158) was used as a source of power for several obligations in the new federal Act.
  By the affirmative decision of six Justices to one, the Court upheld the validity of the legislation with only comparatively minor exceptions.


The Work Choices Act:  In 2005, the Australian Federal Parliament enacted the Workplace Relations Amendment (Work Choices) Act 2005 (Cth) ("The Work Choices Act").  That Act seeks to implement the workplace relations policy of the present Government.  Aspects of the constitutional validity of the Work Choices Act stand reserved for decision by my Court, so that I cannot discuss the legislation fully at this stage.  Putting its objects most generally, the new Act has set out to change Australia’s previous mix of federal, State and Territory laws on labour matters so as to secure: 

· An increased coverage of labour law by federal legislation;

· A decreased role for the Australian Industrial Relations Commission;

· A changed regulation of federal unfair and unlawful dismissal from employment; and

· The creation of a new Australian Fair Pay Commission to set and adjust minimum and award wages.


Unlawful and unfair dismissal:  Aspects of unfair and unlawful dismissal need to be mentioned because these are two areas in relation to which Australia has assumed obligations under ILO Conventions.  Moreover, inevitably these are areas of the law that tend to be specially important for migrant labour which can often be vulnerable to exploitation and industrial injustice.


In giving a context to this discussion, it is important to observe that one of the principal objects of the Workplace Relations Act is stated to be "assisting in giving effect to Australia’s international obligations in relation to labour standards”.
  This commitment remains, although the present Australian Government has indicated that Australia will be less involved with the ILO in the future than it has been in the past. Nonetheless, the Government has not moved to denounce Australia's ratification of the ILO Convention on Termination of Employment 1982 (No 158).  This is so, although grievances were felt in several quarters concerning the departure from previous practice that had occurred when the Keating Labor Party Government secured Australia's ratification of that Convention, although no Australian State or Territory had agreed to the ratification.
 

The most recent amendments to the law have sought to narrow the ambit of unfair dismissal laws in Australia.  Under the Work Choices Act, if valid, such laws will no longer apply to a business that employs 100 or fewer employees.  Moreover, employees of businesses with more than 100 employees may only bring an unfair dismissal claim if they are dismissed after six months of employment.
  


Nevertheless, subject to limited exceptions, the new Act reaffirms the principle that an employer must not terminate an employee’s employment on the grounds of:

“race, colour, sex, sexual preference, age, physical or mental disability, marital status, family responsibilities, pregnancy, religion, political opinion, national extraction or social origin.”

There is a clear resonance between that provision and Article 5(d) of the ILO Convention on Termination of Employment (No 158) which provides:

The following, inter alia, shall not constitute valid reasons for termination:

(d) 
race, colour, sex, marital status, family responsibilities, pregnancy, religion, political opinion, national extraction or social origin.
The Australian provision additionally includes reference to discrimination based on sexual orientation (referred to, inaccurately in my view, as "sexual preference"), age and physical and mental disability.  This reflects the greater recognition of the injustice of discrimination on those grounds since the adoption of the relevant ILO Convention in 1982.  The standard therefore remains, although those workers, including migrant workers, who could invoke individual remedies are severely reduced, if the Work Choices Act is valid.  The decision by the High Court of Australia on the challenge to the constitutional validity of that law was reserved in May 2006.

Decreasing union membership:  Trade unions have played a very significant role in the lives of Australia workers over much of the past century.  In the past, industrial unions have been central to the federal and State conciliation and arbitration process.  


However, in Australia, as in many countries, there has been a steady decline in union membership over recent decades.  In the late 1970s and early 1980s, about 50% of the Australian workforce were members of a union.
  By August 2005, the rate of unionisation had fallen to 22.4 percent.
  The Work Choices Act amendments appear to be premised on the assumption that this trend will continue, given the focus of the Act on individual bargaining and workplace contracts.  The unions have suggested that the legislation is designed to speed the process of union decline.  From the perspective of migrant workers coming to Australia, the assistance of unions will still be available.  However, the industrial, economic and political force of unions in Australia has certainly decreased in recent years.
CONCLUSIONS:  A NATIONAL & GLOBAL OUTLOOK


The national Australian scene:  So what is the situation facing potential labour migrants to Australia in 2006?  Gone are the days of White Australia and racial exclusivism.  With very few exceptions, and those sourced mostly in individual attitudes rather than law or popular culture, those workers who are accepted as migrants to Australia are not generally discriminated against on the basis of race, ethnicity, skin colour or other immutable basis.  The most important factor for potential permanent labour migrants to Australia is now whether the would-be migrant worker can offer a skill that is in national shortage.  Indeed, if the potential labour immigrant does not possess a skill (or does not already have family in Australia), then the chances of a successful application for acceptance as a migrant worker will be slim unless the applicant qualifies on some other ground.  This is now true also in the law of most countries of the region.  

Once in Australia, the migrant of the future will perform work in the context of an industrial relations system that has been subject to great changes in recent years, enacted under successive federal governments.  Some of those changes are still the subject of constitutional challenges.  The institutions of labour regulation are being vigorously debated, reshaped and tested.  The migrant in Australia today will, as in the past, be able to call on the assistance of industrial unions of employees.  However, the union movement as a whole now has fewer members.  Its influence is less powerful than was formerly the case.  


The migrant who comes to Australia arrives in a country that is still committed to upholding its international obligations expressed in ILO Conventions, ratified by successive national Governments.  This fact will help to ensure that the migrant is protected from unlawful discrimination on the grounds of race, colour, sex, sexual preference, age, physical or mental disability, marital status, family responsibilities, pregnancy, religion, political opinion, national extraction or social origin.  Although recent High Court decisions,
 in the opinion of some, have blunted the cutting edge of anti-discrimination law in matters of employment in Australia, the underlying legislative framework of such law, both at the federal and State level, remains in place.  It protects workers, migrant and otherwise, against many forms of unjust discrimination.  The framework of such laws remains strong.  The laws are enforced by independent decision-makers. 


In a remarkably short time, Australia has effected a legal transformation from ‘White Australia’ to a society that generally works to overcome unjust discrimination, in whatever form.  The international community, with its commitment to principles of non-discrimination, will continue to have a significant impact on Australia’s legal and economic system, so far as migrant and other labour are concerned.  


The global ILO perspective:  We can all learn from each other and particularly from the global standards embraced by the ILO – the oldest of the agencies of the United Nations.  This we should do.  To study the past and present errors of all of our legal systems.  To learn of the shared principles that we can hold in common as human beings and civilised nations.  To preserve our own unique cultures and principles.  But to embrace economic flexibility and growth and eradicate injustice and serious infractions from the rules of international law respecting basic human rights and human dignity.  In short, to think globally and in terms of our region.  And to act locally with decency and respect towards each and every human being who is within our several jurisdictions and dependent on the rule of law for justice and safety.  


Possible regional initiatives:  Speaking recently to the United Nations Malaysia Conference on the Challenges of Global Migration and Forced Displacement, Dato' Param Cumaraswamy of Malaysia proposed a regional action plan to address some of the foregoing issues.  Amongst his recommendations were the following:

· ASEAN member states should work towards ratifying and implementing a regional instrument that specifically addresses the rights of migrant workers.  This development should be used to encourage member States to ratify and implement the ILO Conventions on Migrant Workers;
· The judiciary, tribunals and the legal profession should be educated about the vulnerability of migrants, particularly refugees and other irregular migrants.  The subject should form part of the syllabus for the continuing legal education of judges and lawyers;  
· National human rights commissions and the media should take a greater interest in these issues, using their considerable influence to stimulate government policy on labour migration and popular understanding of the special needs of migrants, their children and their general economic value and importance; and 
· Civil society groups should be encouraged to address these issues, and should be given the opportunity, resources and freedom necessary to do so.  

I endorse these suggestions and commend them as subjects for action. 


It is appropriate to gather these thoughts together by recalling the wise words of the Secretary-General of the United Nations, Mr Kofi Annan, also quoted by Dato' Param Cumaraswamy
:

"…  [M]igration has a demand as well as a supply side.  Migrants are rational human beings who make economic choices.  Up to now, rich countries have been far too comfortable with a policy framework that allows them to benefit from migrant labour, while denying immigrants the dignity and rights of a legal status.  That is not good enough.  Let us remember from the start that migrants are not merely units of labour.  They are human beings.  They have human emotions, human families, and above all, human rights – human rights which must be at the very heart of debates and policies on migration."
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