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THE COMMONWEALTH LAWYER
DISCRIMINATION ON THE GROUND OF SEXUAL ORIENTATION -

A NEW INITIATIVE FOR THE COMMONWEALTH OF NATIONS?

Michael Kirby*
A NEGLECTED ISSUE FOR COMMONWEALTH LAWYERS

A strength of the Commonwealth of Nations has been its commitment to human rights.  No country of the Commonwealth has been perfect.  However, the Commonwealth itself grew out of the new world order that followed the Second World War.  The Charter of the United Nations indicates that one of the foundations for the new world order is respect for fundamental human rights
.  

Before the Second World War, full independence within the British Empire had only been extended to dominions established by settlers, most of whom themselves derived from Britain.  We now know of the famous dispute during the War between Roosevelt and Churchill.  The American President insisted that the new world order would be based on human rights for all, including the peoples' right to self-determination.  Churchill resisted.  Yet ultimately the United Kingdom, drained of treasure and manpower, accepted the inevitable.  The age of Empire was over.  A new era was established.  It offered new arrangements for international peace and security, for economic equity and for respect for the fundamental rights of all peoples.  The world has not always been true to these ideals.  However, they remain at the heart of the United Nations Organisation.  They also lie at the heart's core of the Commonwealth of Nations.

Thus, the Commonwealth's opposition to racial discrimination led to the withdrawal of South Africa's membership during the apartheid years until, at last, the new rainbow nation was established with political institutions founded on non-racial principles.  The Commonwealth has also been at the forefront of the rights of women to be free from discrimination on the ground of their gender.  It is committed to the elimination of discrimination based on religious beliefs.  The Commonwealth has taken important initiatives for the defence of human rights in respect of poverty, homelessness, disability, HIV infection and other causes.  These are features of the free association of nations in the Commonwealth.  It makes us proud to be Commonwealth citizens.

Yet upon one topic of human rights, the Commonwealth of Nations has failed to address with boldness serious issues of prejudice and discrimination.  I refer to prejudice based on sexual orientation.  Upon this issue, the Commonwealth's voice has been muted, almost silent.  Indeed, the Commonwealth has, in this respect, been a bystander:  a disappointment.  A schedule to this paper shows that, in a majority of Commonwealth countries, the old criminal laws against homosexual conduct remain in place.

Some will say that this merely reflects the diversity of beliefs, customs and attitudes that exist throughout the global family of the Commonwealth of Nations.  No one doubts that diversity.  However, there were earlier differences about race, gender and other grounds of discrimination, yet the Commonwealth was not silent about them.  Just imagine what the reaction would have been if, in the earlier history of the Commonwealth, white supremacist or other racist views had been excused or ignored on the basis that they represented strongly held opinions grounded in economic interests, feelings of national superiority or even (as it was sometimes put by the apartheid defenders) scripture-based beliefs.  Rightly, the Commonwealth did not tolerate such views.  Eventually, the growing multi-racial character of the Commonwealth made the persistence of apartheid in South Africa, and 'White Australia' in Australia intolerable.  The legal underpinning of racial discrimination was removed.

There is a particular reason why Commonwealth lawyers should now take a leading role in removing the vestiges of discrimination against people on the basis of their sexual orientation.  That reason is consistency with the strong stance of the Commonwealth in other subjects of discrimination based on other indelible characteristics of human nature.  It is derived from the fact that, for the most part, the provisions that underpin the discrimination against sexual minorities that still exist in most Commonwealth countries are themselves part of the legal legacy of British rule.  They were introduced by the colonists.  They have since been abandoned in the United Kingdom itself.  

Whilst attitudes of discrimination and hostility to homosexual people exist apart from the law (and are sometimes reinforced by scriptural interpretations and religious beliefs), the legal reinforcement of prejudice against homosexual people, still in place, makes it difficult, or impossible, to attempt to create new and more rational attitudes.  Such attitudes would be founded on science and contemporary knowledge concerning the variations in sexual orientation amongst human beings, as in other mammals.  Once this knowledge is spread, the unreasonableness and injustice of punishing and stigmatizing members of minority sexualities becomes obvious - just as, earlier, it was realised that discrimination on the basis of race, gender, disability or other indelible feature of nature was unacceptable, irrational and unjust.


September 2007 marks the fiftieth anniversary of the publication of the report of the British Committee on Homosexual Offences and Prostitution chaired by Sir John Wolfenden
.  The year is also the fortieth anniversary of the enactment of the Sexual Offences Act 1967 in England and Wales.  That Act implemented many of the recommendations of the Wolfenden Report.  Relevantly, it began the process of removing from the statute book of Commonwealth countries the stain of discrimination in criminal law directed at a vulnerable minority in society who do not choose the basis upon which they are subject to criminal sanctions and who, on the overwhelming scientific evidence, cannot change their sexual orientation.  

Although the Wolfenden reforms have gradually been enacted in all jurisdictions of the old Commonwealth, the countries of settlers from whom the laws initially came, the passage of fifty years has not brought the repeal of these legal provisions in the countries of the new Commonwealth.  In those countries the criminal laws target, mainly, male homosexuals.  They remain in place, apparently immovable.  

Sometimes such laws are strongly defended by national leaders within the Commonwealth who, at home and in international agencies, resist efforts to promote changes to law and policy, conformable with the Wolfenden wisdom and with the developing regional and international law of human rights.  In Europe, the remaining vestiges of the old criminal laws have been repealed under the stimulus of the European Convention on Human Rights.  But in the new Commonwealth, for the most part, there is inaction.  Sometimes there is even a stepping up of the prejudice and legal discrimination.

There are occasional glimmers of hope that the lessons that were learned concerning the pain of discrimination based on other characteristics of nature in earlier decades - race, tender and so forth - will produce reform repealing the worst forms of legal discrimination against homosexuals.  Before the handover of governmental responsibility from Britain to the People's Republic of China, steps were taken in Hong Kong to follow the Wolfenden reforms.  The Criminal Amendment Bill 1991 (HK) was enacted to remove the criminal offences that had been introduced by the British Governor in 1861 in respect of consenting homosexual acts in private between adults.  Perhaps this was easier in Hong Kong for homosexual acts had never been crimes, as such, in China.  

Nevertheless, the Asian countries of the Commonwealth have retained their laws, unchanged.  Indeed, in 1995, Sri Lanka actually extended the provisions of s 365A of the Penal Code of 1883 to females as well as males
.  In 2007, a committee of the Law Society of Singapore, by majority, recommended that the law in this regard should be changed in that city state to conform to modern notions
.  Elsewhere in Asia the leaders are silent.


In Africa, the largest Commonwealth nation, Nigeria, has seen the introduction into the Federal Parliament of a highly punitive law expanding already existing criminal sanctions into proposed prohibitions on endeavours of persuasion that seek to promote the kinds of changes now taken for granted in countries of the old Commonwealth  The UNAIDS country coordinator for Nigeria, Dr Pierre M'Pele, made representations to a public hearing of the House of Representatives of Nigeria on the serious impact which the Bill would have upon the Nigerian response to containing the spread of the HIV virus in that country.  Even deeper human rights objections exist concerned with the human dignity of those who are targeted by such laws.  

Has the Commonwealth's voice been raised to defend this vulnerable Commonwealth minority?  Have Commonwealth lawyers, who were in the vanguard against discrimination on other grounds, worked together to express the need for reform and change?  Have Commonwealth legal professional bodies spoken up for the importance of consistency in the way that the Commonwealth, by law, responds to discrimination against individuals on any basis derived from indelible human characteristics?  Was the subject of sexuality discrimination a specific item on the programme of the Commonwealth Law Conference in Nairobi, Kenya, in September 2007?  Sadly, the answer to all of these questions is a resounding 'no'.

Given the lack of progress and even the resistance that exists in some Commonwealth countries, should a new Commonwealth initiative on sexual orientation discrimination now be contemplated?  There are three main reasons why it should:  Advances in scientific knowledge.  Developments in global statements about fundamental human rights.  And the urgent necessities presented by the HIV/AIDS pandemic, that afflicts many, even most, of the countries of the new Commonwealth.

NEW DEVELOPMENTS

Scientific knowledge:  When the first statutory provisions on the so-called "unnatural offences" were enacted in the England of Henry VIII, they made some such offences capital crimes.  It was these statutory provisions that were eventually exported by the British colonial rulers, throughout their Empire.  In many cases, as in India, such laws introduced criminal offences which had not pre-existed British rule.  Other colonising powers either did not criminalise such conduct or repealed the crimes, as France did early in the nineteenth century.  Indonesia, for example, colonised by the Netherlands and mainly a Moslem country, has never to this day had penal laws targeted at homosexuals.  Sadly, this is something peculiarly British - that is why it is largely a Commonwealth problem.

During the twentieth century, with the development of studies of anthropology, psychology and biology, greater understanding developed concerning the incidence of variations in sexual orientation.  Moreover, so far as consenting adults were concerned, the benign character of such manifestations began to be appreciated.  Havelock Ellis and Sigmund Freud both wrote to this effect early in the twentieth century.  

It was the research of Dr Alfred Kinsey of Indiana University in the United States in the 1940s and 1950s that disclosed the significant portion of ordinary individuals who, at some stage in their lives, had engaged in sexual relations with someone of the same gender
.  Kinsey's reports suggested that up to 10% of the male population surveyed by him had engaged in homosexual relations for a period of their lives and approximately 4% were oriented sexually towards members of the same sex more or less throughout their entire lives.  Even allowing for improvements in sampling techniques that have overtaken some of Kinsey's methodologies, the essential lesson revealed by his research gradually came to be accepted.  Kinsey's reports initiated major debates in most advanced societies at the time.  The findings were noted in law journals
, with editorial comments drawing attention to the inconsistency between the hypothesis about human conduct and the actuality that suggested the need for reconsideration of the law on such matters as adultery and homosexuality.  

Stimulated by the Kinsey reports and the work of researchers who followed, steps were taken not only to investigate legal reforms (as occurred in the Wolfenden Report in Britain) but also to change scientific approaches to the classification of homosexuals and their sexual orientation.


One of the most important developments in this connection was the decision in 1973 by the American Psychiatric Association (APA) to delete homosexuality from its list of "psychiatric disorders" contained in the Diagnostic and Statistical Manual.  In 1994, the APA amended its Code of Ethics to state that:

"The APA does not endorse any psychiatric treatment which is based either upon a psychiatrist's assumption that homosexuality is a mental disorder or a psychiatrist's intent to change a person's sexual orientation".


Similar developments occurred soon afterwards in the professional psychiatric bodies of several Commonwealth countries, including the United Kingdom and Australia.  They reflected the conclusion of reputable experts that, for members of sexual minorities, their sexual orientation is natural for them.  Attempts to change sexual orientation had very low success rates (some questioned whether there was any long-term success).  Endeavours to change a homosexual's orientation came to be viewed as cruel and futile, just as an endeavour to change a heterosexual's orientation would be, once established or an attempt to change skin pigmentation or hair curliness usually fails in the long run.


Notionally, the result of these developments has led to a search for the "cause" of variations in sexual orientation in human beings.  To the present time, the exact cause or causes of homosexuality have not been established in a way that is universally accepted.  Some researchers such as Dr Simon LeVay
, Dr Dean Hamer
 and Drs Bailey and Pillard
 have suggested that homosexual orientation is probably genetic in origin.  Other researchers have  identified a suggested influence of hormonal changes in the mother at certain stages in the pregnancy affecting development of the foetus.  Others have suggested social influences in early childhood as causative factors.  The truth is probably that the origins of sexual orientation in human beings are multi-factorial.  Studies of identical twins have repeatedly produced results showing that if one twin is homosexual, in nearly 60% of cases, the other will be likewise.  Whilst this outcome casts doubt on an exclusively genetic theory of causation, it does appear to indicate a preponderant cause.

Science will ultimately reveal the causes of variations in human sexual orientation.  However, after nearly a century of study, enough is now known to indicate that, like race and gender, an individual's sexual orientation is not a chosen "lifestyle".  It is not selected by defiant people to challenge social norms and to upset society's expectation of a binary rule of gender.  In this respect, it is like race, skin colour and gender - an indelible feature of nature which, for most people, is incapable of change.


It is this realisation that presents a challenge to Commonwealth perceptions of human rights.  The question is bluntly posed:  can laws criminalising sexual minorities be any longer justified?  Can violence and discrimination against this minority be tolerated or should the law adopt a leadership and educative role?  In pluralistic societies, is it fair and realistic to demand that members of sexual minorities change their orientation or live completely celibate lives?  Is it in society's interests to protect supportive mutual relationships, given that sexual minorities exist, have always existed and will continue to exist, whatever the law and society say?


Human rights advances:  None of the human rights treaties of the new world order addresses explicitly the subject of discrimination on the grounds of sexual orientation.  On the other hand, several of the great instruments, adopted by the United Nations and now part of the international law of civilised nations, recognise a residual category of impermissible discrimination, in addition to the forbidden categories of "race, colour, sex, language …".  

Thus, the Universal Declaration of Human Rights (1948), in Article 2, adds to the specifically listed prohibited grounds of discrimination the entitlement of everyone to all of the rights and freedoms set forth in the Declaration without distinction of any kind on the ground of "other status".  The same phrase is repeated in Article 2.1 of the International Covenant on Civil and Political Rights (1976).  In recent decades, provisions of international and regional human rights treaties have been invoked to help protect the fundamental human rights of individuals on the basis of minority sexual orientation.


An important early decision in this respect was Dudgeon v United Kingdom
.  There, the European Court of Human Rights held that the "unnatural offences" provisions in the criminal law of Northern Ireland, similar to provisions still operating in most parts of the Commonwealth, violated Mr Dudgeon's right to respect for his private life.  Similar decisions quickly followed in respect of Ireland and Cyprus
.  Since then, there have been other decisions by the same court striking down discriminatory age of consent laws
; laws addressed to adult sexual conduct in private
 and laws prohibiting employment of openly homosexual people in the military
.  

These legal developments have resulted in major changes to the criminal laws of Eastern Europe and the former Soviet Union.  Such changes have been required in these countries as preconditions to their admission to the Council of Europe and the European Union
.  In the past thirty years, the European Parliament, the Commission of the European Union, the Organisation for Security and Cooperation in Europe and other regional bodies in Europe have steadily moved towards new policies on the subject of sexual orientation.  These policies are founded on fundamental principles of respect for privacy and equality of all persons in society.

In the wider context of the United Nations, developments have been a little slower.  Yet they have occurred.  In 1984 the United Nations Human Rights Committee, established under the International Covenant on Civil and Political Rights (ICCPR), upheld a complaint in Toonen v Australia
.  Mr Toonen complained that Tasmania, like Northern Ireland, had retained the old colonial criminal prohibitions on adult consensual homosexual conduct.  Australia permitted the State of Tasmania to attempt to justify its laws.  The State suggested that its concern was about the spread of HIV/AIDS.  However, Australia, the World Health Organisation and the United Nations Commission on Human Rights all agreed that, in fact, criminal prohibitions targeted at sexual minorities made it more difficult to organise effective programmes of HIV prevention.  Tasmania then argued a moral foundation for its criminal prohibition.  However, the Committee, speaking as a world-wide body established to uphold the principles of the ICCPR, rejected Tasmania's arguments:

"The Committee cannot accept that for the purposes of Article 17 of the Covenant, moral issues are exclusively a matter of domestic concern, as this would open the door to withdrawing from the Committee's scrutiny a potentially large number of statutes interfering with privacy".


The Committee dealt briefly with Mr Toonen's appeal to equality rights, as well as privacy rights.  Importantly, it said that:

"In its view, the reference to 'sex' in Articles 2, para 1 and 26 is to be taken as including sexual orientation".


The Committee's report was a significant declaration concerning the requirements of universal human rights in this particular context.  It was not confined to Australia or Tasmania.  It presented an interpretation of the ICCPR, a human rights treaty of universal application.  The decision led to the immediate enactment in Australia of federal laws over-riding the provision of the Tasmanian Criminal Code so as to bring Australia into conformity with its obligations under the ICCPR
.  In due course, this legal move led to an amendment of the Tasmanian Criminal Code that removed the "unnatural offences" and re-expressed sexual crimes in terms neutral and equal in the treatment of offenders, whatever their sexual orientation.  This is now the norm throughout Australia.  The change did not come easily or quickly.  It took time, much consultation and efforts of persuasion.  Eventually the change came about because, exceptionally, the opportunity existed for an international scrutiny of the unjust law.

Since the decision in Toonen, many agencies and officers of the United Nations have taken steps, within their respective mandates, to uphold the rights of sexual minorities.  In the context of the HIV epidemic, the World Health Organisation, and UNAIDS, have done so.  The High Commissioner for Refugees has done so in respect of homosexuals as a "recognised social group" under the Refugees Convention
.  That approach has been upheld in the courts
.  The High Commissioner for Human Rights (the Hon Louise Arbour), herself a Commonwealth citizen and past Justice of the Supreme Court of Canada, spoke at an international conference on homosexual law reform in Montreal last year.  She called attention to the widespread violence against sexual minorities that exists in many countries.  She insisted on the need for effective legal responses.


Against the background of these international and regional initiatives, the deafening silence of the Commonwealth of Nations and the failure of its member states to address this specific legal legacy of British colonialism is very noticeable.


The HIV/AIDS epidemic:  The advent of the AIDS pandemic began in many Western countries with the infection of many homosexual men.  This is still the pattern of infections in most developed countries, including of the Commonwealth.  

However, in developing Commonwealth countries, from the start, the pattern of infections has been different.  There the pandemic has mainly affected heterosexual people.  In that way it has affected the majority of the population.  Despite this, in all countries, a proportion of those infected with HIV is homosexual.  The virus itself does not discriminate.  Its principal vector is sexual intercourse.  In a recent visit to Zambia I noticed that the figures indicated that about 8% of Zambia's infections were attributed to MSM (men who have sex with men).  This phrase is used by UNAIDS to avoid classifying MSM necessarily as homosexuals.  In some societies, that classification is denied or disapproved. Some of the MSM may be homosexual or bisexual.  In the context of HIV, what matters is the infection, not the label.  The strategy of UNAIDS and WHO has been to address the mechanics of transmission.  They have avoided labelling and moral judgment.

Repeated studies have shown that the countries that have been most successful in the containment of HIV and reduction of transmission of HIV have been those that have adopted responses that include the defence of the human rights of those most at risk.  Only by such strategies has effective behaviour modification been achieved so as to lower the rate of unprotected transmission
.  

Punishment, stigmatisation and denial are common companions to the spread of HIV.  In 1992, drawing upon Australian experience, I called this lesson to the notice of an early conference on HIV in South Africa
.  Sadly, my advice and others to like effect were ignored.  That country, like other Commonwealth countries of sub-Saharan Africa, is now an epicentre of the epidemic.

In recent years, during visits to India, I have repeated the advice based on experience in Australia, New Zealand and Canada.  A new area of concern in the HIV epidemic is the Pacific region.  A UNDP meeting in Auckland in April 2007 had to address the serious increases in HIV infections in many Commonwealth Pacific countries, particularly Papua-New Guinea.  Fortunately, the ministers and officials present at the conference appeared to be willing to learn from the lesson of countries that had experienced success.

Without a cure or a vaccine, HIV/AIDS is only turned back by behaviour modification.  This can best be secured by winning the confidence, and gaining the attention, of those primarily at risk.  This, in turn, has large implications for law reform.  It requires urgent consideration, amongst other things, to decriminalisation of prostitution and homosexual offences.  

In his closing remarks to the Auckland conference, the Hon Misa Telefoni, Deputy Prime Minister of Samoa, declared that, in the Pacific, only "urgent drastic action now will avoid a humanitarian tragedy".  Amongst the "top ten" measures which, he said, were taught by the conference was a list of urgent legal changes.  His report contained these wise conclusions:  "Compassion not coercion works".  "Vilification and stigmatisation of victims fail".  "The human rights approach to dealing with HIV/AIDS works".  "Ensuring the emancipation of women and protection of their rights is an important priority".  "Working with sex workers and other marginalised groups such as gays and transsexuals works".  "Working successfully with marginalised groups means dealing with them at their level and never showing any prejudice against them"
.


This outstanding Commonwealth citizen grasped the nettle in the face of a terrible danger to the people and economy of his region.  That region includes many island countries of the Commonwealth.  There is a need for similar responses throughout the Commonwealth of Nations.  Decriminalisation of homosexual offences can be justified on scientific and human rights grounds.  But for those who have hesitations on this score, they should do their economic sums.  They should look at what happens when Commonwealth countries ignore the need for more realistic attitudes to adult sexual conduct in all of its forms.  With the AIDS epidemic an  urgent reality in most Commonwealth countries, a new and urgent dynamic has been added to the need for realism and progress in the repeal of counter-productive criminal offences.  Those offences serve only to oppress and to create blockages and obstacles in the communication of messages of self-protection essential to community protection.  This realisation adds a new dynamic to the calls for change.
A COMMONWEALTH ACTION PLAN

It will not be possible to change overnight the negative attitudes that exist in many Commonwealth countries towards sexual minorities, specifically homosexuals.  In such matters, change takes time, as witness the steps that occurred in those Commonwealth countries that have repealed the old criminal laws.  

Some change has been achieved in the new Commonwealth.  The new Constitution of South Africa included a provision expressly forbidding discrimination on the grounds of sexual orientation.  This was inserted because of that country's bitter experience of institutionalised legal discrimination against its own citizens on the basis of race.  That experience taught South Africans the need to prevent similar forms of discrimination on analogous grounds.  A number of those who participated in the struggle against apartheid were homosexuals.  They resisted discrimination in all of its forms.  In this regard, the experience of South Africa has important lessons to teach throughout the Commonwealth.

Progress on this issue will not come at a uniform pace throughout Commonwealth countries.  The impediments to progress vary.  Dialogue must be respectful to local attitudes.  However, such respect should not extinguish the endeavour to bring about change through engagement and active discussion.  In Australia, one of the principal ways by which 'White Australia' was ultimately dismantled came about because Australians began to know Asian people and to learn to accept and respect them as fellow human beings.  If this can be done on the basis of race (an ancient source of fear and discrimination), it can be done on the basis of sexual orientation.

Without further delay, the Commonwealth of Nations should institute an action plan to address the issue of sexual orientation discrimination in the laws of Commonwealth countries:
1.
The Secretary-General should convene a consultative expert group, representative of a cross-section of Commonwealth nations, to report on the current state of criminal law provisions and to commence dialogue to promote consideration of change.  The recent initiative of the Law Society of Singapore points the direction for the way ahead;
2.
Draft criminal law provisions should be prepared by the expert group to substitute in the Penal Codes of those Commonwealth countries that retain provisions on "unnatural offences", laws that address issues of unconsensual sexual conduct generally, whether with minors or adults, and whether by homosexuals or heterosexuals.  The discriminatory laws still in force are largely common, many being derived from the Criminal Code of Sir James Fitzjames Stephen of 1863, adopted in India and copied in many countries of the British Empire.  Model laws to replace those provisions should be drafted, based on Commonwealth best practice;
3.
The expert group should consult with relevant civil society organisations in Commonwealth countries, including those representative of sexual minorities, religious leaders and HIV/AIDS experts to identify other urgent priorities, including the provision of anti-discrimination laws based on sexual orientation and HIV status;
4.
The Constitutional and Legal Affairs Division of the Commonwealth Secretariat should collect and publish regularly updated reports of presently existing laws of Commonwealth countries.  These should detail the consideration (if any) given within such countries to law reform and where reform has been achieved, identify the advantages and any problems that have arisen from adopting such change;
5.
Following the Commonwealth Law Conference in Nairobi, Kenya, the next Conference should have on its agenda a specific thematic programme on law reform, including that concerning sexual orientation.  In this way lawyers and citizens in all Commonwealth countries might learn perspectives from each other;
6.
The Commonwealth Lawyers' Association should consider the adoption of the issue of sexual orientation discrimination in criminal law as a priority project of the Association.  Similar consideration should be given to like initiatives by the Commonwealth Magistrates' and Judges' Association and the Commonwealth Human Rights Initiative in order to raise attention within the Commonwealth to this long neglected topic; and
7.
The Commonwealth Secretary-General should engage in consultations with the United Nations High Commissioner for Human Rights, the High Commissioner for Refugees and the Director of UNAIDS concerning the ways in which joint Commonwealth-UN initiatives on sexual orientation could support the programmes of those three United Nations agencies, and any others, for the betterment of the condition of all Commonwealth citizens throughout the world.

The issue of discrimination on the ground of sexual orientation has been neglected for too long.  It is an issue with a large legal dimension.  Educated leaders of all Commonwealth countries, including lawyers, should take a lead.  More than fifty years of experience is available to be shared on the subject of reform.  What is at stake, ultimately, is respect for the human rights and human dignity of Commonwealth citizens everywhere - without exceptions and without discrimination.  

In the defence of the rule of law and human rights, the Commonwealth has played a great leadership role.  It is time that sexual orientation discrimination was added to its agenda.  It is not too difficult - any more than the earlier Commonwealth initiatives on race, gender and other forms of discrimination ultimately proved to be.  Scientific knowledge and progress in human rights, not fear and prejudice, constitute the Commonwealth's guiding star.

SCHEDULE

LAWS OF COMMONWEALTH COUNTRIES WHICH CONTINUE TO CRIMINALISE ADULT CONSENSUAL PRIVATE SEXUAL CONDUCT

Bangladesh

Penal Code 1860, s 377

Barbados

Sexual Offences Act 1992, s 9, 12.

Belize


Criminal Code (Revised 2003), s 53

Botswana

Penal Code ss 164, 165, 167

Brunei


Penal Code 1951, s 377

Cook Islands

Crimes Act 1969, ss 154, 155

[Fiji


Penal Code 1985, ss 175, 176, 177 (declared 



unconstitutional 2005)]

Gambia

Criminal Code 1965, art 144

Ghana


Criminal Code 1960 (Rev 1997) art 105

Grenada

Criminal Code, art 431

Guyana

Criminal Law (Offences) Act ss 352, 353, 354

India


Indian Penal Code 1860, s 377

Jamaica

Offences Against the Person Act Arts 76, 77, 79

Kenya


Penal Code Cap 63, ss 162, 163, 165

Kiribati

Penal Code Cap 67 Revised 1977 ss 153, 154, 155

Lesotho

Sodomy is reportedly a criminal offence

Malawi

Penal Code Cap 7:01, ss 153, 156

Malaysia

Penal Code (Act No 574 consol 1998) 377A, 377B

Maldives

Penal Code of 1960, ss 377C, 377D

Mauritius

Criminal Code s 250

Mozambique

Penal Code of September 16, 1886 arts 70, 71

Namibia

(Sodomy offence reported)

Nauru


Criminal Code of Qld (since repealed in Queensland) applied to Nauru s 208

Nigeria

Criminal Code Act (Ch 77, Laws 1990), ss 214, 215, 


217




Also laws of States of Nigeria

Pakistan

Penal Code 1860, s 377

Papua & New
Criminal Code 1974, ss 210, 212, 336

 Guinea

Saint Kitts and
Offences Against the Person Act ss 56, 57

 Nevis

Saint Lucia

Criminal Code ss 132, 133

St Vincent and
Criminal Code 1990, ss 146, 148

The Grenadines

Sierra Leone

Offences Against the Person Act 1861, ss 61, 62

Singapore

Penal Code (Cap 22 Revised 1998) ss 377, 377A

Solomon Islands
Penal Code (Cap 26) ss 160, 161, 162

Sri Lanka

Penal Code of 1883 (No 2 Cap 19), art 365

Swaziland

Sodomy offence reported

Tanzania

Penal Code of 1945 (amended 1998), arts 154, 155

Tonga


Carnal Offences [Cap 18] ss 136, 137, 139, 140

Trinidad & Tobago
Sexual Offences Act (Cap 106) ss 140, 141, 143

Western Samoa
Crimes Ordinance 1961, ss 58D, 58E, 58G

Zambia

The Penal Code Act (1995 ed rev'd) ss 155, 156, 158

[Zimbabwe

Criminal Law (Codification and Reform) Act [Chapter 


9:23] Act 23/2004), s 73]
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