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AN ENORMOUS PRESUMPTION

Law is full of presumptions.  Some of them are innocent enough, although often they involve quite fantastic notions to which judges and lawyers solemnly give effect.  


One such presumption paid us a visit in the High Court of Australia recently.  It happened in Neilson v Overseas Project Corporation of Victoria Ltd
.  The case involved a person from Western Australia, married to an employee of a corporation formed in Victoria, injured in a university facility in China.  We all solemnly sat there struggling with the suggestion that inherited English law required us to presume that the applicable law of China was the same as the applicable law of Australia - whatever that might be.  Justice McHugh and I dissented, not being willing to presume so much
.  However, the majority were untroubled.  They found no offence to reason in the notion that the good people of Wuhan (although oblivious to the fact) were living under the blessings of the same law as Australia, indeed of a particular Australian State, yet to be ascertained. 


I do not much like presumptions.  It is a distaste that I have inherited from Justice Lionel Murphy, a Justice of the  High Court of Australia who, like me, derived from Ireland
.  In the end, the law (a practical business) must not lose its link with actuality and realism - and that means with the sources of its power.  


Yet here I am, once again, as an Australian judge, given the privilege of speaking to a conference in Ireland, with a star-studded cast, assembled to ask questions about Irish law and Irish institutions.  What a big presumption.  There may be some present who will suggest that I am not practising what I judicially preach.


Presumptuous though it may be, therefore, in fulfilling this invitation, I must offer some thoughts for your consideration.  I do so as someone with a great love and respect for Ireland and its people and its law.  

A THRESHOLD PROBLEM

If we start at the beginning, both Ireland and Australia have, at the source of their legal systems (down there with what Kelsen called his Grundnorm) a paradoxical feature that made law reform essential, although for a long time we each failed to see this, or denied it when confronted with its actuality.


I refer to the mighty presumption that one could pick up a body of law that had developed over nearly a millennium (sometimes in a somewhat haphazard way) and transplant it in different societies with different cultures, values and societies.  


Only an Empire at the height of its political, military and economic power, as the British Empire was, could have had such a presumption as to assume that the law of the home country would be generally (almost totally) suitable for packaging and immediate transplantation into the rustic, awkward and sometimes violent societies far away in the antipodes, with indigenous peoples whose cultures, languages, values and attitudes to life and society were utterly different from those "at home".


In fairness, the "mother country" had learned some lessons as a consequence of the loss of the wealthy American settlements in the unexpected Revolution of 1776.  Britain moderated somewhat the heavy-handed rule that it had tried to impose on the American settlers.  It eventually adopted a more benign attitude to governance so as to avoid the irksome necessity of fighting repeated insurrections even further from home than Philadelphia had been.  As the High Court of Australia was to discover in the early native title cases
, the colonial administrators in London were actually much more defensive of the rights and dignity of the indigenous peoples than the settlers in Australasia would often be.  The settlers were pushing forward their hegemony and thus, as they saw it, the boundaries of British power and law
.  In Australia and to some extent in Ireland, we have embraced and copied English law, despite the differences in the societies in which it then had to operate.


In part, the borrowing of English law came about originally because of the immediate need for law of some kind and the ready source that English law provided.  We should not sniff at this.  When I served as Special Representative of the Secretary-General of the United Nations for Human Rights in Cambodia, one of the constant complaints of the judges in the post-Khmer Rouge nation, was that all laws of the earlier era had been burned and destroyed.  There was no written law.  The Cambodian judges' solution was to telephone the Ministry of Justice for guidance on what the law should be.  The solution of the Australian settlers, and sometimes in Ireland, surely preferable, was to borrow from the statute and common law of England.  


In part, in the early days, this happened because of smug self-assurance that was common even when I was still young in Australia that "British justice" was the best in the world; that it expressed universal values suitable everywhere in the world as a gift of the Empire; and that the sooner the map of the whole world was painted British pink, basically, the better.  The Irish Republic showed that this was not a universal belief and dissent soon spread everywhere.

Only now do we see how these approaches sometimes led to unthinking attitudes towards law; to complacency about the way imported law sometimes fell unjustly on local people; and how we ignored for so long the denial of basic respect for the differences in the culture and values of different lands.


In Australia, it took our law even longer than in most settler societies to give proper consideration to this "dimension".  When it came in the Mabo Case
 and the Wik Case
, it was extremely controversial.  It was sharply contested
.  I sometimes wonder whether, without the stimulus of those decisions of my Court, the democratically elected legislatures of Australia would, in my lifetime, have faced up to the need for a new legal beginning in the relationship between the ethnic majority of settlers and their descendants and the indigenous peoples of Australia.  Sometimes, the judicial branch has an important role to speak for minorities, to uphold their basic rights and dignity, and to re-express the law for those purposes.  We saw this earlier in Australia in the Communist Party Case
.  We have seen it since in refugee law
.  Democracy involves a curious and sometimes messy interaction of majoritarian rule that still ensures respect for minorities.  All of the branches of government have their different functions to perform.


Although English law would not be regarded as applicable in Australasia if it were unsuitable to the conditions of the colonies, all too often moral blindness, imperial infatuation, self-satisfaction and conservatism in the legal profession prevented adjustment where it was necessary.  A vivid instance of this in Australia was the belated invocation, in Dugan v Mirror Newspapers Ltd
, of the English law doctrine of "corruption of the blood" and the "civil death" of convicted felons.  It was held there that Darcy Dugan, once sentenced to death, could not sue for damages for defamation because, in the eye of the law, he was already dead.  He was a non-person.  He had no access to the courts.  His property was forfeited to the Crown.  As late as 1978, a majority of the High Court of Australia found that the old English law in this respect, so offensive to fundamental notions of individual human rights, was perfectly suitable to be treated as part of the law of modern Australia.  Justice Murphy was alone (as was often the case) in dissent.  Ironically, now, after having abolished such common law doctrines by statute, later lawmakers in Australia are enacting new deprivations of the civil rights of prisoners
.


The abject respect paid to English statute law shown by legislatures in Australasia until quite lately was exceeded, if anything, by the conservatism of the courts.  In the antipodes more than most, there was a "slavish"
 copying of English decisions and laws well into the second half of the twentieth century.  This was so despite the existence of multiple and well-reasoned local decisions often supporting different outcomes
.  


Such was the mind lock upon those who made our laws.  It was a kind of blindness to the unsuitability of unquestioningly copying conclusions reached far away, and often long ago.  Little wonder that Lionel Murphy regarded the inflexible obedience to English precedents as an attitude of mind suitable for nations, such as ours, where the majority of living creatures were sheep
.  Yet this was the approach that was strongly defended at the time when I was first appointed to a law reform agency.  At that time, the Chief Justice of Victoria, Sir John Young, declared that there were great dangers in appointing people who were paid to work on law reform.  According to his view, the wisest and most experienced lawyers knew that, generally, it was better to leave the law well alone
.  There are still lawyers of this persuasion, although fortunately their sun has now probably set. 


Such, then, were the features of the legal system when I first joined the legal profession in the 1960s.  They reflected an attitude of mind that was partly prideful, partly complacent, partly arrogant and overwhelmingly conservative.  Yet at that very time, two different stimuli of great power intruded into our legal tradition.  Like so many other things in those days, they came packaged for us, a gift from lawyers in the United Kingdom.  Specifically, they were highly influenced by the thinking of two great judges who dominated the English bench at that time and competed for the intellectual supremacy of their notions.  I refer to Lords Tom Denning and Leslie Scarman. 


Denning advanced the bold idea that the judges should themselves be more active in the cause of justice, more sensitive to instances of irrationality, unfairness and outmoded principles.  For him, the judiciary was divided into "bold spirits" and "timorous souls"
.  Basically, he urged the judges to be more active in fixing the law up, as their great predecessors in the early common law had done.  He had no time for subservience to precedent in an age of such radical social, economic and technological change.  His powerful writing, his central judicial position in England, his captivating personality, his visits to our part of the world and his optimism undoubtedly had an impact on the judiciary and other lawyers in Australia in the last four decades of the twentieth century.  


For Leslie Scarman, there were institutional problems with Denning's judicial approach.  It depended entirely upon the chance factors of litigants, judicial personality, ability and inclination as well as cases, appeals and bench composition.  Moreover, it seemed to Scarman to be out of harmony with the obligation to uphold the central role of Parliament in the reform of the law.  For this purpose, Scarman embraced the idea of institutional law reform.  Subsequently, he endorsed the idea of human rights legislation - basically as a stimulus in each case for the often lethargic parliamentary process
.


Generations of lawyers, in Ireland and Australia, have now grown up with leading lawyers who have acknowledged the faults and injustices of the old attitudes and the institutions as they formerly operated.  Despite the efforts of the conservatives in the law, who still demand a restoration of the "former state of things"
 and media ideologues who want to turn back the clock, I do not believe that we will go down that path in Ireland or Australia.  We have come too far.  Too many wrongs, inefficiencies and injustices have been identified.  The continuance of institutional law reform, at least, seems assured.  However, the continuing refinement of the mechanisms of law reform is a challenge that is still before us.


Of Scarman's second essential stimulus - a legal statement of fundamental human rights - much could be said.  In most jurisdictions it rides in tandem with the role of institutional law reform
.  Ireland was the second common law country after the United States of America to embrace the adoption of constitutionally entrenched rights.  Later, at first reluctantly, Canada, New Zealand, South Africa and the United Kingdom have, in their differing ways, embarked upon the human rights enterprise
.  Even in Australia, we have now begun this journey
.  For Australians, the embrace of fundamental rights remains far from complete.  Yet, although clearly relevant to our institutional malaise in law reform, this is subject for another day.  Despite the critics who rail against the embrace of human rights laws
, Irish judges and lawyers have much to teach lawyers in Australia in respect of this legal development.  Nevertheless, it will be enough for me to concentrate on institutional law reform.  To consider where we have come from; where we are; and where we might be going.

THE LAW REFORM JOURNEY

Where we have come from:  Anyone in doubt concerning the common resistance to law reform in the judiciary and legal profession before quite recent times needs a refresher course in the manner in which inadequacies, inappropriateness, injustice, confusion and outmoded provisions in the law were dealt with (or more often not dealt with) in earlier generations.  

Where we are:  The Irish Law Reform Commission was founded in the same year as the Australian Commission.  I came to know and admire its first President, Mr Justice Brian Walsh.  I have followed not only his work in the Commission but his marvellous writings as a Judge of the Supreme Court of Ireland.  The intervening years, and the examples of Australian, British and other law reform agencies, virtually ensured the creation of a permanent, better-resourced, national law reform body when the moment seemed right.  There was a growing appreciation, in the literature, that the major defect of the traditional part-time committees was not so much what they did but what they could not do; or do thoroughly and with proper speed
.  Full-time permanent commission were designed to change this.

By 2000, a certain malaise had appeared in many of the institutional law reform commissions around the world.  Many of the recommendations of these Commissions were not being implemented
.  Some proposals, apparently too large and complex for easy parliamentary absorption, seemed trapped in the legislative doldrums.  How could this be changed?  In New Zealand, where the picture was similar to Australia, a thorough review of institutional law reform, conducted by Sir Geoffrey Palmer in 2000, identified the need for a new climate of opinion concerning the priorities of law reform recommendations and changes to the attitudes proper to their consideration
.  Without a change of attitude, Sir Geoffrey warned, the work of the Commission would suffer
.  The Canadian national law reform body was abolished for the second time.  Others felt the cold wind of questioning attitudes.  


What can be done about the apparent log-jam that remains as much an impediment to law reform action today as it was in earlier times?  What can be done to address this systemic obstacle to institutional effectiveness?  Consistently with our notions of a democratic and responsible parliament, it is impossible to alter the means by which law reform reports secure their appropriate share of parliamentary time?  This is the central issue that requires, and deserves, our attention.  Beside it, all other institutional problems of law reform seem readily capable of solution.

THE WAY AHEAD

Market response and law reform:  Before offering some thoughts on the way ahead, it is necessary to dig a little deeper so as to understand more clearly the essential nature of the problem.  It is certainly not one confined to the antipodes.  It is found in virtually every nation.  Democracies probably do better in responding to the needs of law reform than autocracies and old-fashioned dictatorships.  


When I studied economics, forty years ago, a lecturer shocked our class by expressing an opinion of a kind that would now be commonplace in the writings of Judge Richard Posner in Chicago.  He suggested that, in the then undeveloped democracy of Indonesia, where the law was often out of date, difficult to find and unsuitable when discovered, corruption of officials actually played a very useful economic role in helping the economy to operate efficiently.  If the legislature could not update the law, so as to keep it in harmony with society's needs and current attitudes, a little bit of corruption was a thoroughly good thing.  At least it was so, looked at from an economic point of view.  


This was a shocking proposition to me at the time.  Yet had had I been mature enough, and knowledgeable enough, I might not have been so affronted.  In Sydney, just down the road from the University where I received this lecture, prostitution, gay venues, sly grog shops, off-course gambling and obscene magazines were readily available although certainly in breach then of some law or other.  In the 1960s, one did not have to go to Indonesia to find illustrations of the consequences of the breakdown of the parliamentary law-making process.  It was happening right under our nose.  

Of course, the insidious affect of corruption cannot be evaluated solely by reference to the provision of relatively harmless goods and services prohibited by laws out of tune with market requirements.  The long-term effect of corruption on society is much more serious.  In fact, it should stimulate reasonably prompt attention to law reform so as to defend the law enforcement machinery of the State and the very integrity of government within it.  Now, many of the laws that encouraged such corrupt practices in the 1960s have been changed; but not all.  Failures of law reform have an undoubted economic, personal and political price-tag.


Inexplicable inaction:  Yet failures there are and sometimes they seem completely inexplicable and indefensible.  


In Coventry v Charter Pacific Corporation Ltd
, the High Court of Australia, in 2005, was called upon to give meaning to the provisions of the Bankruptcy Act 1966 (Cth), s 82(2), which provided that "demands in the nature of unliquidated damages arising otherwise than by reason of a contract, promise or breach of trust are not provable in bankruptcy".  The Court was asked to decide whether a party's entitlement to unliquidated damages for the contravention of a statutory provision, namely s 995(2) of the Corporations Law (Qld) which prohibited misleading and deceptive conduct in relation to dealings with securities, was a debt provable in bankruptcy.  It was unclear whether a claim for damages arising under statute fell within the exception in s 82(2) of the Bankruptcy Act 1966 (Cth), given that such a claim did not strictly arise under a "contract, promise or breach of trust".


A majority of the Court
 resolved the ambiguity by a close scrutiny of the 1869 English Act from which the Australian statutory provision was ultimately derived and, as well, 19th century English case law.  I found that an unsatisfying approach to the meaning of an important provision of contemporary Australian federal legislation, enacted in 1966, designed to operate in the present world of Australian economic relationships.  Canadian and New Zealand statute law on the subject had been reformed respectively in 1949
 and 1967
, each in similar terms.  We could not find any identical Irish laws.  By the reformed laws, all demands in the nature of unliquidated damages were provable debts and thus included in the bankrupt's estate.  In 1988, the Australian Law Reform Commission in the report in its General Insolvency Inquiry
 noted the ambiguity in the Australian statute and urged passage of legislation along the same lines as had since been adopted in Canada, New Zealand and the United Kingdom.  In respect of corporate insolvency, Australian legislation had fixed the problem
; but remarkably, not in the case of individual bankruptcies.  


In the end, I came to the same conclusion as the other members of the Court, although taking my differing route through the maze of statute and judge-made law.  But what a shocking waste of court time and what inefficient lawyering was involved.  Why had nearly twenty years passed without action since the ALRC reform proposal?  Why especially, given that a like reform was meanwhile enacted in the corporations field?  Why such neglect and apparent indifference?  Why, especially, in a matter that must arise dozens of times in any given year, add to costs and uncertainty for bankrupts, creditors, credit agencies and citizens and produce outcomes reliant on judicial reasoning from nineteenth century case law on statutes overtaken virtually everywhere else?


As judges and lawyers, we all know of many such cases.  There is just no acceptable explanation for the inattention and inactivity of the lawmakers.  The only true explanation is the breakdown and failure of a nation's lawmaking machinery in a highly practical, technical and (one would think) uncontroversial area of the law.  Fortunately, lay clients and litigants very rarely know of such defects.  If they did, they would rise in anger against the law and those who make and administer it, even more than they already do.  Perhaps they would lay the blame where it properly belongs - with the officials who fail with due speed to advise governments and with ministers and members of parliament who fail to pay heed to well-reasoned law reform reports.


One can understand divisions of opinion in government and parliament, over controversial contemporary issues of potential legal reform.  Such issues exist and sometimes they require a due interval of gestation before action emerges.  We have recently witnessed an instance of this kind in Australia in the current political and public controversies over the legally permissible use of embryonic stem cells for therapeutic cloning for human beings
.  But where there is no action, and no explanation, in an apparently innocuous area of technical law, the failure of our institutions (and of the law reform process) is maddening.  In Coventry
, I ended my reasons with these words:  

"The chief point in the appeal is the need for urgent legislative action.  The reforms enacted long ago in Canada and New Zealand show what can be done".


I have no confidence that these words will have any more effect than the report of the ALRC twenty years ago.  The fact is that alterations to the Bankruptcy Act are not interesting enough.  People with the relevant power just do not appear to care enough.  The subjects are not political.  They will win no votes.  They are not part of a government's election-winning agenda.  The Opposition is indifferent.  The officials are not pressing for change.  Nothing is done.  The institutions of lawmaking are not grinding slow.  In this respect, they appear not to be grinding at all.


When I hear political leaders, media pundits and even some law professors who should know better denouncing Bills of Rights and so-called "judicial activism" in the name of an infantile faith in the "sovereignty" and "supremacy" of Parliament, I sometimes wonder if we are living on the same planet
.  Clearly, they are not being faced, as the courts commonly are, with the unattended imperfections and unjust defects of the law, including in cases where law reform bodies have recommended perfectly reasonable, well-argued, well-tried and seemingly uncontroversial reforms to the law.

A NEW ACTION PLAN

What can be done?:  There are various initiatives that might be taken by permanent law reform commissions, to avoid the doldrums in which reports get lost, overlooked, forgotten, neglected or unaccountably ignored.  Some of them are more attractive than others:

(1)
Getting closer to government:  One idea suggested by a New Zealand Minister is that of getting closer to government and departmental officials
.  In fairness, she emphasised that this would have to be done in ways consistently with the independence of the Commission and its role as a body established by Parliament.  


This suggestion is a tricky one.  True, appropriate liaison with ministers, their personal staff and departmental advisers, is a process that all institutional law reformers observe.  Sadly, they are often reduced (in my memory) to snatched encounters in which hoped for suggestions are planted in the recipients' ears, for the most part passing through the intervening space into forgetfulness.  It is not quite the encounter on the White House lawn on the way to the helicopter; but it is often not all that different.


There is no offence to independence in seizing the moment to attempt to lobby ministers and their officers to remember the claims on their attention, and parliamentary time, of law reform reports.  Conferences and official dinners, book launches and even funerals, have been known to be pressed into this worthy service.  But the process is delicate because no official (and certainly no judge) will want to overstep the line that marks off political territory.

This point was made to me, early in the life of the ALRC.  I was desperately keen to demonstrate that the Commission was a body both practical and useful to government.  For this purpose I explored ways by which we could get very close to the departmental officials who seemed to hold the key to rapid implementation of our proposals.  A very wise federal public servant, Sir Clarrie Harders, Secretary of the federal Attorney‑General's Department, gave me the contrary advice.  He pointed out that proximity to political power had a tendency to be contaminating.  He explained why it was the very independence of the Commission that gave it a distinct voice and a viewpoint valuable because it was different and could tap new blood.  With reference to the then recent and unexpected dismissal of government in Australia in November 1975, he indicated that the Commission must speak with a longer term of reference in view.  In any case, what was acceptable, even desirable, to politicians and officials at one time might, under a different government, quite soon, be quite unpalatable; and vice-versa.


This was wise counsel.  The ALRC has adhered to it.  If it sometimes means that the Commission does not get the inside running that departmental officials can secure in ministerial attention and slots in the legislative programme, it does assure a longer term perspective.  A particularly fruitful period, we found in the ALRC, was when a new government came to office.  Before their own programme was ready for implementation, Bills prepared in the ALRC could be considered, adopted and found a place in the parliamentary agenda.  It was in this way that the ALRC reports on Insurance Contracts
 and Privacy
 were accepted by the new Hawke Labor government in 1983 and began their passage into federal legislation.  This was so, although each was a major feat of legislation, a significant alteration of the preceding law and attended by various antagonistic lobbies and opposition.

(2)
Governmental initiation:  Another suggested means of ensuring the relevance of law reform activity is to confine the tasks of an agency to references provided by the law minister of the day.  Such is the provision under the ALRC statute.  It is not the exclusive way in which projects may be initiated.  In Ireland the Commission works on Programmes of Law reform prepared by the Commission in consultation with the public, government departments and interested parties as well as the practising profession.  The Attorney-General can also provide requests to examine specific areas of law.  Might there be a danger in the initiation of inquiries by lawyers who can, let us admit, sometimes become out of touch with government interests and priorities
?  Are there criteria that should be observed in initiating a project of law reform that does not originate in the government of the day
?


In practice, this issue may not be very significant.  Most law reform bodies have a constructive official working relationship with the minister and the civil servants that assures an interchange on the subjects suitable for attention in the law reform programme.  Some Ministers are bristling with proposals.  Others have few ideas of their own and always rely on the commissioners for suggestions.  Ministers of the latter school tend to be lethargic and apathetic (even sometimes antagonistic) about law reform reports when they come.  Such Ministers can be a menace, whatever was the origin of the law reform inquiry.


In my view, there is merit in the present Irish arrangement for self-starting.  It is similar in New Zealand.  It allows the Commission to look into the future and to suggest programmes that are objectively important for the long-term health of the law.  If those projects do not immediately appeal to the present government, they may appeal to their successors.  Second guessing politicians is always fraught with danger.  Naturally, law reform bodies will tend to respond most energetically to tasks suggested by the government or government departments.  The prompt delivery of reports on such topics may fit comfortably into the priority of the government that assigned them.  The prospect of enactments based on such reports are thus enlarged.  The challenge for the Commission in such matters is to retain distance and objectivity.  If a quick and limited political job is needed, it is generally better that it be performed within the permanent government bureaucracy.  Law reform agencies usually march to a different drum.

(3)
Cost implications:  One possible impediment to the implementation of reform proposals is the cost that would be involved in carrying them into practice.  It would be a naïve law reform agency that did not now assess the costs, financial and otherwise, of implementing its proposals for this will be the first question that potential opponents in politics and the bureaucracy will raise.  In the past, the costs of the implementation of reforms have often been unspecified.  In these more frugal times, with pressures for out-sourcing of formerly public activities to the private sector
, law reformers must be more transparent and candid in their consideration of the cost implications.  A failure to be so may result in their proposals being consigned forever to the back-burner.  


On the other hand, costs include opportunity costs.  For instance, the innovative New Zealand accident compensation scheme might seem to someone from a different country an expensive reform.  However, the net savings in litigation costs and in the administration of claims disputed on common law grounds must be offset against the costs of the reform.  Costs therefore include opportunity costs.

(4)
Lawyers' law:  Should law reform be confined to so-called lawyers' law?  Or should it include big projects, controversial inquiries, social investigations and politically sensitive tasks?  Is there a place for the "larger more profound" tasks that have been an important aspect of the ALRC programmes over the past thirty years.  There is no doubt that such big projects carry risks.  Governments today are often averse to risks.  The closer they get to elections, the more it is so.  Yet, as I have shown, even the purest lawyers' law can sometimes prove too hard for action.  A modest reform of the Australian Bankruptcy Act seemingly proved too difficult to digest.  Like so many others, this problem presents a tricky issue.  If the subject is too technical, it may be boring.  If it is too controversial, it may be unacceptably sensitive.  All of this suggests the need for a better, institutional procedure for consideration of reports so that they are not dependent on so many chance factors and ad hoc initiatives for successful follow-up.

(5)
Draft Bills:  In the early days of the ALRC, we followed the tradition of the English Law Commission and annexed draft Bills to our reports.  Certainly, that facilitated ease of implementation (with or without amendment) if the governmental will was there.  The assistance of recently retired first parliamentary counsel in our work helped us in this endeavour.  As well, the presence of draft legislation was an assurance that the law reformers had focussed on the practical questions and the details - and not been content with comfortable esoteric conclusions typically written in the passive voice.  Resources for the hard discipline of drafting legislation are difficult to come by.  But if this is to be part of the work of law reform, those resources must be made available to the Commission
.  As everyone recognises now, there will be instances where proposals for law reform can be implemented without the need for legislation at all
.  There is enough cluttering up of the statute book without adding needlessly to its pages.  Sometimes the final conclusion of the Commission, on a hotly debated topic, may be that no change at all is justified.  This was a conclusion reached by the ALRC in its major review of the adversary trial system as it operates in federal courts in Australia
.  The much debated question of whether (if that be constitutionally possible) a more inquisitorial procedure could be substitute for the adversarial and accusatorial process traditional in our courts, was answered in the negative.  Law reform bodies today are much more willing to conclude, without embarrassment, that the law is sometimes best left alone.  Occasionally, the solutions worked out by courts and legislatures in the past constitute the least worst way for the law to tackle a given problem.  Law reform bodies should no longer feel an obligation to deliver legislative solutions and draft statutes in all of their enquiries.  An important strategy for avoiding the log-jam of legislative implementation is sometimes to examine the possibility of shifting some, at least, of the suggested changes into subordinate lawmaking designed by the Executive Government.  

(6)
Catching the wave:  An important consideration for the timely implementation of law reform reports is the need for law reform agencies to catch the wave of current governmental parliamentary and departmental concerns.  These may include the growing moves towards globalisation of trade with consequences for law
; the response to the dangers and perceived dangers of terrorism; and the need to implement the international principles of human rights and other treaty law
.

(7)
Use by courts:  Sometimes, even if governments and parliaments neglect law reform reports, it is possible for judges, in discharging their own creative functions, to develop common law principles in harmony with the reasoned approach of law reform bodies.  Recent investigations have shown the growing inclination of courts, particularly in Australia, to have regard to law reform reports in this way.  Naturally, I frequently do so.  Often law reform reports give the best and most accurate and detailed picture imaginable of the state of the law at the time of the report.  The recommendations for change can sometimes, but not always, be reflected in judicial accretions where Parliament's log-jam has proved impenetrable
.


A delegated legislative procedure:  The foregoing is all very well.  But it does not attack the basic obstacle.  Neither law reformers nor judges can ultimately do so.  Only legislators can achieve the change that is necessary to make the formal enactment of statutes, where that is deemed necessary, more responsive to the needs of reform in the current age.


In Britain, with the support of the Law Commission, the Legislative and Regulatory Reform Bill was introduced into Parliament in 2006.  It was designed to introduce a procedure of delegated legislation in a speedier and more streamlined way, apt to institutional law reform.  Clause 3 of the Bill proposed a suggested procedure that would permit Law Commission proposals, as approved by the government, to proceed, with such amendments as the government introduces, but without substantive parliamentary debate.  Under the procedure, Members of Parliament would not have been able to propose amendments.  


Remarkably perhaps, this clause survived the passage of the Bill through the House of Commons.  However, it then came under heavy fire in the House of Lords.  The Delegated Powers Committee (chaired by Lord Dahrendorf) and the Constitution Committee (chaired by Lord Home) both condemned it.  In the Lords, it was attacked by one Peer after another on the Second Reading.  The general consensus was that something needed to be done to cure the problem at which the clause was targeted.  But that clause 3 was not acceptable and shifted too much power from Parliament to the Executive Government in selecting reports and proposals for the limited, fast-track, legislative procedure.


In consequence of the debate the Minister (Baroness Ashton) announced that clause 3 was being withdrawn.  However, she has remained in discussion with Opposition parties, cross-benchers and the Law Commission itself to try to find an alternative procedure upon which everyone can agree.  This is an institutional development many law reform bodies will be watching closely.  


Obviously, the need is for a mechanism that will be applicable to appropriate, ie non-politically controversial, law reform Bills.  Plainly, any such fast-track procedure would not be apt for a report on a major project (such as the entire reform of insurance contracts law); a sensitive project (such as a report on privacy law); or a politically controversial one (such as sedition law).  But one would imagine that modest reforms of bankruptcy law adopted in many other jurisdictions and consistent with an analogous reform in corporations law might be suitable for such treatment.


It may be that one single parliamentary procedure for all of these issues would not be sensible or achievable.  A Parliamentary Committee, or Joint Committee, in which the law reform agency could play a larger, invited, role might be one way forward.  This could help the development of an effective working relationship between the chairperson of the Parliamentary Committee and the head of the law reform agency.  Once established, such a Parliamentary Committee might have the potential to grow as a champion of orderly reform within Parliament.  In most countries, today, there is no such reliable champion.  And there are always political and professional critics.

The forces of politics, elections, media and lay interest need to be mobilised in a way better than occurs at present.  Anyone in doubt about the need should reflect carefully on the institutional weaknesses that have developed in how countries such as ours are now governed
.  The legislature, as a vital, central and ancient institution, must find within itself the means to repair the institutional defects in law reform implementation.  They are endemic.  They are serious.  They have been called to attention for at least fifty years.  It is not too much for citizens to expect that Parliament and Executive Government, will look at themselves and offer real, workable solutions.  It is noble for legislators to defend their institution from encroachments and to insist on scrutiny of every clause of all proposals without exception.  But it is not unreasonable for law reform agencies and their personnel to point to the failings in attention, time and action and to say, in effect:  Parliament, heal thyself.


If it does not, judges will sometimes try to provide changes where that is lawful, just and proper.  Officials will sometimes be tempted to turn a blind eye to outmoded laws.  Individuals will sometimes try to find their ways around the law.  The economics of the market will try to discover ways to circumvent the problem.  Improvement of the machinery of governance is a preferable, and now an urgent, option.  Yet nowhere has it been tackled with complete success.  It is a major institutional defect in the law-making procedures of contemporary democracies.  Only governments and legislators themselves can cure it.  But is there the will?

From the judiciary and the law reform agencies of Australia, I bring greetings and congratulations to the Law Reform Commission of Ireland, meeting in this famous place.  Many law reformers in Australia have been Irish by derivation.  It is something of a tradition.  In a way, to be Irish is to be interested in reform.  History teaches the need for it.  Society, technology and changing values demand it.  Institutional law reform is a rational solution to a central dilemma of law itself - how to maintain the order and predictability in the law whilst making sure that it constantly evolves, changes and adapts to new times.
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