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Tonight, the first of a two-part interview with the soon to retire High Court judge, Justice Michael Kirby.

Justice Michael Kirby has had an extraordinary career in the law. He's Australia's longest-serving judge and he's been on the High Court bench for 12 years, in which time he's earned himself the nickname "the great dissenter". That's a label he's not altogether uncomfortable with. Indeed, he calls himself a minority of one on a largely conservative bench moulded by the Howard Government.

Another description widely used of him is "judicial activist", but Justice Kirby says the description is a hurtful and superficial one thrown about by conservatives who don't like his point of view. 

The judge also speaks openly about his homosexuality and the attitude of his fellow judges to it, as well as his attempts to grapple with his faith as an Anglican.

The judge began by explaining why he believes Australia is uniquely placed the find bridges between religious faiths.

Justice Michael Kirby, thank you very much for joining us on Sunday Profile.

MICHAEL KIRBY: Thank you for having me.

MONICA ATTARD: And for coming in. Now recently, at Griffith University in Brisbane, you called for more religious tolerance in Australia. You said that there needs to be greater understanding between faiths and the alternative was somehow mutual extinction.

Now that's a pretty bleak outcome. Given the tensions between the Islamic world and the West more generally speaking, are we en route to extinction in your view?

MICHAEL KIRBY: Well I certainly hope not but we do need to get dialogue and in fact Griffith University and the Catholic, the Australian Catholic University and others are working on this and that is the right way to go. And I believe, I may be naïve about this, that Australia is uniquely well placed as a multicultural society and a multi-religious society to find bridges between faiths and if we can do that we can make another contribution to the world, as a tolerant, accepting society.

I'm a little bit suspicious of the word tolerance. It's a rather condescending notion, isn't it, that you tolerate somebody else. Acceptance is the notion that you just accept that people are different and have different views and we've all got to live together.

MONICA ATTARD: But do you believe that there has been a deterioration of relations between the two sides recently?

MICHAEL KIRBY: Well there are more than two sides. There is intolerant Judaism.

MONICA ATTARD: Well, broadly speaking.

MICHAEL KIRBY: Intolerant Christianity. Intolerant Hinduism. Intolerant Buddhists even.

MONICA ATTARD: But I'm talking mostly about the Islamic world and the Western world, generally speaking, has there been, in Australia for example, a breakdown, a deterioration in relations?

MICHAEL KIRBY: Breakdown might put it too high but there's been a deterioration, there's no doubt about that, and this is bound up in the conflict in the Middle East, the failure to make any real progress in that conflict, the pain of both major communities in Palestine and Israel and the failure to pursue that so-called road-map. We heard a lot about that road-map in the early days of the Iraq War and it just seemed to have faded and never to have had the enthusiasm behind it that was placed behind the dropping of bombs.

MONICA ATTARD: Many people of course has criticized government, at various levels and in various places, for their inability to encourage more acceptance, as you put it, between the two. Do you see that as a problem?

MICHAEL KIRBY: I think it's a lack of dialogue. But the fact is that in some matters Islam is at an earlier stage in the journey. It's at an earlier stage of historical evolution and of acceptance of the entitlement of people of different faiths to have their place in the sun and to live together in harmony with people who are sincere Islamic believers.

MONICA ATTARD: Now to that extent, of course, you cited the case, the Malaysian case of Lina Joy who was refused the right to switch religion from Muslim to Christian in order to marry. An unjust outcome, clearly, but are we just as capable of such, you know, unfair legal decisions?

MICHAEL KIRBY: Well we, there are some good legal decisions actually, protective of the Islamic people. There was a case that came up to the Court of Appeal when I was on the Court of Appeal - I didn't actually sit in the case - and it concerned whether an Islamic place of worship was a public place of worship. 

And the question was whether this rather closed off community that was not available to people to wander into as an ordinary church is, was a public place of worship for tax purposes, which was quite an important matter, and the court decided that, I think correctly and in harmony with the nature of our society, yes, that this was a public place of worship for those who publicly worshipped in that manner and so that was quite and important decision for the Islamic people. 

And so the law stands there in Australia as guardian for the Islamic people of Australia and it's very important that it should do so and that people should know that that is something that even-handedly the law is there for everyone, including Islamic.

MONICA ATTARD: Well can I take you then to the case of Ahmed al-Kateb, which is a case of course that you heard as well, on the High Court. It's been said that he made legal history as the migrant who couldn't get out of Australia. 

Now you, along with Chief Justice Murray Gleeson and Bill Gummow, said it was impossible to give a minister the power to imprison people indefinitely simply because they couldn't be deported, but a majority ruled against him. Is this a case, in your mind, where perhaps a bill of rights might have come to his aid?

MICHAEL KIRBY: Well it may well have and I hope that I live to see a bill of rights, or at least a statute of rights and responsibilities, a statute that expresses the basic rules in a way that is not disrespectful to the parliamentary tradition of Australia. 

But the important in al-Kateb was that the majority of the court felt that the Migration Act was clear that it permitted the minister to make the decision and that that was that and that the courts couldn't disturb that decision.

MONICA ATTARD: And you didn't believe it was so clear?

MICHAEL KIRBY: Well I thought, and so did Justice Gummow and the Chief Justice, that the statute was written on a hypothesis that the person could, as it were, elect to go to their country of nationality or to stay in detention, and in that case Mr al-Kateb...

MONICA ATTARD: Was stateless.

MICHAEL KIRBY: He was stateless and therefore he couldn't go to his country of nationality and it didn't seem to be working, the statute, as Parliament intended it, as a person who would therefore be able to be detained indefinitely by the minister. That didn't seem to be Parliament's scheme.

MONICA ATTARD: But you also cited international humanitarian law to buttress your own judgment.

MICHAEL KIRBY: Yes. That's actually the interesting aspect of the case because basically, I just agreed with Justice Gummow, and if you see the reasons in that case it's actually quite an interesting case study. I wrote one of the shortest opinions in my... 

MONICA ATTARD: It was short.

MICHAEL KIRBY: ...whole history and then Justice McHugh, as was his right and duty in his view of the case, then criticized strongly my use of the international principles, which I thought helped to explain how a stateless person is in a very vulnerable position and that that imported notions of the rights of the person in that situation to be protected by all nation states. 

And that led to a bit of an argy-bargy between Justice McHugh and myself but that's transparency in government. The one thing you've got to accept in the judiciary is that it's all laid out there and citizens, if they're interested, can look at it in the internet, can read it in the law reports and it's all laid out for citizens and the profession to make decisions on it.

MONICA ATTARD: Now Justice McHugh has since expressed regrets about the decision, as I understand it. He said decisions don't always reflect a judge's personal point of view. Do you agree? 

MICHAEL KIRBY: I don't think he actually expressed regret at the decision. He expressed regret that he couldn't, in his opinion, do more. And that led to a few law students saying, "well, look, if the Chief Justice and Justice Gummow and Justice Kirby can do more, it wasn't, as it were, an impossible ask".

But Justice McHugh, according to the view that he adopted, felt he couldn't go further. Well, the answer to that question, am I ever in that situation? Of course I am.

MONICA ATTARD: And what do you do?

MICHAEL KIRBY: Well I obey the law. I give effect to the law.

There was a case concerning whether children could be detained in migration detention centres and we had signed, in Australia, the Convention on the Rights of the Child, which says that detaining children must be a last resort. And on the interpretation the minister was advancing, it was the first resort. And the question was, can we read that down in order to protect children from having to be detained, whatever happens to their parents?

And the basic problem was Parliament had provided for the searching of children and that made it impossible to say that the Act wasn't intended to apply to children and so it was clear for me, and that was the clear will of Parliament and it was within the Constitution so my duty was to give effect to it, which I did.

MONICA ATTARD: So there are situations then when a judge, when a judge's personal views don't coincide with the law.

MICHAEL KIRBY: Of course. Of course.

MONICA ATTARD: Mmm.

MICHAEL KIRBY: And that is the rule of law. The judge can't sit there and just do what he or she thinks is right.

MONICA ATTARD: Do you think judgments are always objective though? I mean, are you confident?

MICHAEL KIRBY: Well...

MONICA ATTARD: ...of that?

MICHAEL KIRBY: I would be dishonest if I said that a judge is not influenced by values. Of course a judge is influenced by values. Words are pregnant with meaning and different ambiguities and your values come to bear on how you interpret the words in the Constitution, in the Migration Act or in decisions in the common laws. So that's just part and parcel of the creative element in our legal system but there is...

MONICA ATTARD: But is...

MICHAEL KIRBY: ...a limit.

MONICA ATTARD: But is that to say that judgments shouldn't always be objective - that there should be a place for the heart, for the mind?

MICHAEL KIRBY: Justice is a matter of heart and mind. It's not only a matter of heart. It's interesting actually when you see the barristers who best fight human rights cases, they are barristers who've been trained in the boring issues of the Income Tax Assessment Act and the... all those detailed, hard, black letter things, 'cause they know how to argue it, they know the techniques.

People who are all heart can sometimes be a menace because they don't really know how to put the best foot forward for the argument that they have to advance to win.

MONICA ATTARD: Many, particularly in government, have described you over the years as a judicial activist. Do you accept that descriptor?

MICHAEL KIRBY: No I don't. I don't like that word. I think that expression is code language.

MONICA ATTARD: For?

MICHAEL KIRBY: For being a person who will decide cases in a way that those who lambaste them as activists don't like. It's a code language, generally of conservative people, for those who recognize the choices that judges have to make, explain those choices, are candid about them, are transparent about the process and explain the things that they look to for the purpose of making the choice, not just by the seat of their pants or their own whim, but by reference to principles. And in my case those principles are often the principles of international human rights law.

MONICA ATTARD: So do you find the description offensive?

MICHAEL KIRBY: I find it hurtful but I'm getting over all that. I don't worry...

MONICA ATTARD: You find it hurtful?

MICHAEL KIRBY: Yes. I...

MONICA ATTARD: I'm surprised to hear you say that.

MICHAEL KIRBY: (laughs) Well I...

MONICA ATTARD: It having been levelled so many times over so many years.

MICHAEL KIRBY: Well, you see, if we looked at some of the decisions that have been made that have been called "activism", take the Mabo decision, recognizing after 150 years that the Aboriginals were the only people in Australia who weren't having their land rights recognised, then some people would say that was activism.

I wasn't a member of the court when Mabo was decided but frankly I think that that was a very important correction of old decisions which, if you like, were conservative activism - to deny Aboriginal people the protection of equal rights under the law in our country.

And so, it's really a matter of your point of view but it is code language. You must understand calling people a judicial activist is code language and it's code language of people from a particular point of view in the law and it's something I don't accept because whether you are from the point of view of a liberal approach to, say, the use of human rights, or whether you think that's the work of the Devil, everyone has values and brings those values to bear.

For example, some people have said the majority view in the WorkChoices case in the High Court was judicial activism. I would never say such a thing. I would never use insults of that kind because it's very superficial and I'm not really into superficiality.

MONICA ATTARD: No. I think that's probably a fair thing to say. Now is that tag, "judicial activist" something that you've heard applied to you within the realm of the court?

MICHAEL KIRBY: Oh no. You would never, you would never use insulting language within the court. It's all far too nuanced...

MONICA ATTARD: Far too polite.

MICHAEL KIRBY: ...and far too polite. Yes. And can I say, far too civil. We are all very professional people. We are all very experienced judges. We are all very hard working. We have to work in a small community of seven people and that imposes on you, if you're a professional, obligations to respect space and to insist on space and that is, in my experience, in the 12 years that I've been on the High Court, it's accorded and it is given.

MONICA ATTARD: So you're happy with the way relations have developed within the court?

MICHAEL KIRBY: I wouldn't say happy with the way relations have developed. That would be putting it too high.

When I was president of the Court of Appeal of New South Wales it was a court with a range of different philosophies amongst the judges. It was a bigger court. There were more judges and there was more room for difference of philosophy and there were judges of different philosophies and that was a very beneficial thing because then you have an interaction and a frisson of opinion within the court. 

That doesn't exist in the High Court of Australia at the moment. I'm off in a minority of one, not always but sometimes, and that really is different and you can't have as rich a human relationship with people in those circumstances. 

But you have nothing to do with the people who are appointed. They are appointed by government but once appointed you have to work with them as colleagues and that's what I do and that's what they do.

MONICA ATTARD: Do you feel different to them?

MICHAEL KIRBY: Well I don't feel as congenial towards all of my present colleagues as I did, for example, to the judges in the Court of Appeal, and that's just a factor of personality and... but...

MONICA ATTARD: Did you feel, did you feel the departure of Mary Gaudron quite strongly?

MICHAEL KIRBY: Yes, and Mary was a close friend. She was always, for example, a very strong supporter of my partner, Johan, and I think women sometimes see issues of sexuality and, let us be frank, discrimination in a much more acute way and with greater clarity because they've tasted it. And if you've tasted discrimination you don't like it in any form.

MONICA ATTARD: Has your homosexuality been an issue in this current court?

MICHAEL KIRBY: Well I wouldn't, I would hope not, though it is true that some of the justices perhaps have less liberal views than I have. It's natural. I've had a lot of time in my life to think about these things and to think them through and puzzle over them, from the time I was just a teenager right up until the present, and a lot of people really resent about homosexuals that they make them think about the subject. They'd prefer not to think about it, and often, when they do they, as it were, find themselves forced to be tolerant in that sense.

MONICA ATTARD: That word that you dislike? 

MICHAEL KIRBY: Yes, I'm afraid so. 

MONICA ATTARD: Have they ever...

MICHAEL KIRBY: Coming the bridge from tolerance to acceptance is a journey and people come on that journey but in fairness to people, I think many gay people conspire in their own denigration, in their own second rate status because they don't open up about it. And that of course is the tradition in which I was brought up. Don't ask don't tell. It's still the tradition in the United States. It's less so in Australia. We've grown up.

MONICA ATTARD: And it took you, it took you a very, very long time to...

MICHAEL KIRBY: It's infantile.

MONICA ATTARD: ...to make it public.

MICHAEL KIRBY: Well I was never really deceitful about it. I never had a walker. I never pretended. I simply didn't force it upon people and the law is a great gossip house of course and many people gossiped about it.

MONICA ATTARD: But it was a very long time, though, before you felt comfortable enough to declare it in Who's Who.

MICHAEL KIRBY: It's true that it took a time to declare it in Who's Who but I was seen around with Johan. You can't live in the suburbs of an Australian city without, ah, with a partner for 38 years and not be noticed, for anybody, to come as a terrible shock.

MONICA ATTARD: No, but I guess my point is you go from a situation where you don't talk about it publicly or in an interview, for example, to a situation where, you know, I've seen transcripts of speeches that you've given where you recognize your partner. You talk about him openly.

MICHAEL KIRBY: I should hope so.

MONICA ATTARD: That's right.

MICHAEL KIRBY: I should hope so.

MONICA ATTARD: I should hope so too.

MICHAEL KIRBY: I owe a great deal to Johan and he's, actually he's had the harder side of all this but he's pretty stalwart and in fact, you know, the bottom line is everyone who meets him likes him. They can take me in small doses but my partner Johan is actually very, very fondly regarded by people. 

He's a very European person. He's from the Netherlands and he has a great sense of humour. He's very intelligent and I take him along to dinners with the Queen and with the Governor-General and everybody's getting used to it. It's all very good for us all.

MONICA ATTARD: Can I ask you, in your view, have your fellow judges made that journey from tolerance to acceptance of your homosexuality?

MICHAEL KIRBY: I would think some have, yes.

MONICA ATTARD: And some haven't?

MICHAEL KIRBY: We have our different values and our different life experiences and they have theirs and I have to respect theirs. If I had had a different life experience maybe I would have been a bit different, though I think given my upbringing in my family, which has always been very loving and accepting, I think I would always have been an accepting person and certainly, as Mary Gaudron was, fiercely loyal to my colleagues and understanding of their situation and demanding of equality in their treatment.

MONICA ATTARD: But I guess I'm not sure that it would be disloyal though for you to talk about whether there are members of the current bench of the High Court who find it difficult to accept your homosexuality.

MICHAEL KIRBY: Oh I don't think that would be an appropriate thing to talk about. It's a bit like a family, you know. You have to live with people and sometimes, in a family, it's better not to say things. It's better just to let things pass and time is often the cure of various problems in family situations, and in small group communities, of which the High Court of Australia is a very select example.

MONICA ATTARD: It certainly is. A final question on this issue though. Does it hurt you to see any level of discomfort with you and Johan?

MICHAEL KIRBY: I wouldn't say there's discomfort in respect of myself or Johan. It doesn't hurt me. I've been around a long time and I've seen it since I was a teenager and therefore I understand it and I understand where it comes from. Often, it has to be said, it comes from religion. It comes from people's religious upbringing, reinforced, even to this day, by religious instruction and, it has to be said, religious instruction from the two Archbishops of Sydney.

My partner Johan is not a believer and he constantly says to me, "I don't understand how one of the most intelligent people in this country can take any of this stuff seriously".

MONICA ATTARD: 'Cause you are a believer?

MICHAEL KIRBY: I am a Christian Anglican who's been brought up in that tradition, comfortable with it, believing in a loving religion and believing in the message that Jesus brought to love one another and to be reconciled with one another. And that is a very comfortable religion for me and therefore it's still important for me. 

It's not important for Johan and he keeps saying to me, "they've always been the enemies of women. They've always been the enemies of people of colour. They've called the black people in South Africa in the Dutch-reform Church the children of Noah, who were cast out, and they've always been the enemies of gays and therefore I don't understand why you hurt yourself. Get out of it. It'll make them happier and it'll make you happier".

But I will not release that aspect of my upbringing and I therefore hang in there.

MONICA ATTARD: Justice Michael Kirby. 

And in the second part of this interview with the High Court judge, he talks about his nervousness about impending retirement, though he won't be putting his feet up anytime soon.

And he talks about his one regret - that he could have been bolder on the question of his own sexuality, and legal doctrine relating to questions of injustice.

MICHAEL KIRBY: I don't think I was bold enough. I don't think I was bold enough and I don't think I was bold enough about issues of sexuality at an earlier stage. Ah, I don't think I was bold enough about aspects of legal doctrine where there is injustice and where things should be corrected. 

You have to work within institutions and within paradigms and maybe the price of the dissents is that that is just something that comes with being totally and fearlessly truthful. And if Australian citizens ask, "what do we expect the judges of our final court to be? Do we expect them simply to go along with things where they're plainly unjust in their view, or should they express a new vision of law?" And I think Australians would, I hope they would, want their judges of the final court to be bold and that's what I have endeavoured to do.

MONICA ATTARD: That second part of our interview with Justice Michael Kirby next Sunday night after the nine o'clock news on Sunday Profile.

That's it from me. Thanks for your company. Thanks also to Sunday Profile Producer, Lorna Knowles, and to Local Radio Producer, Dan Driscoll.

Bold Enough: Justice Michael Kirby

Sunday, 2 December  2007 

Presenter: Monica Attard

This week, part two of our extensive interview with High Court Judge, Justice Michael Kirby.

He's the nation's longest-serving judge but after more than three decades on the bench, he's soon to retire. Justice Michael Kirby turns 70 in March 2009 - the mandatory retirement age for Australian judges. He's apprehensive about the idea but believes he's had a fair crack of the whip. 

He's served on the High Court bench for 12 years and in that time has become known as the great dissenter. Last week he gave us a fascinating insight into his relationships with his largely conservative fellow judges.

(excerpt from previous week)

So you're happy with the way relations have developed within the court?

MICHAEL KIRBY: I wouldn't say happy with the way relations have developed. That would be putting it too high.

When I was president of the Court of Appeal of New South Wales it was a court with a range of different philosophies amongst the judges. It was a bigger court. There were more judges and there was more room for difference of philosophy and there were judges of different philosophies and that was a very beneficial thing because then you have an interaction and a frisson of opinion within the court. 

That doesn't exist in the High Court of Australia at the moment. I'm off in a minority of one, not always but sometimes, and that really is different and you can't have as rich a human relationship with people in those circumstances. 

But you have nothing to do with the people who are appointed. They are appointed by government but once appointed you have to work with them as colleagues and that's what I do and that's what they do.

MONICA ATTARD: Do you feel different to them?

MICHAEL KIRBY: Well I don't feel as congenial towards all of my present colleagues as I did, for example, to the judges in the Court of Appeal, and that's just a factor of personality.

(end excerpt)

MONICA ATTARD: As an openly gay man, Justice Kirby has also found himself at odds with his Church. He was raised an Anglican and he's deeply committed to his faith, despite the urgings of his partner, Johan van Vloten. 

As he explained last week:

MICHAEL KIRBY: I am a Christian Anglican who's been brought up in that tradition, comfortable with it, believing in a loving religion and believing in the message that Jesus brought to love one another and to be reconciled with one another. And that is a very comfortable religion for me and therefore it's still important for me. 

It's not important for Johan and he keeps saying to me, "they've always been the enemies of women. They've always been the enemies of people of colour. They've called the black people in South Africa in the Dutch-reform Church the children of Noah, who were cast out, and they've always been the enemies of gays and therefore I don't understand why you hurt yourself. Get out of it. It'll make them happier and it'll make you happier".

But I will not release that aspect of my upbringing and I therefore hang in there.

(end excerpt)

MONICA ATTARD: In part two of our interview he states why he thinks the Anglican Church is ahead of other Christian religions when it comes to tolerance and why he believes the scripture will ultimately have to accord with science. He also ponders life after retirement - a daunting prospect for someone renowned for his regular 5am starts.

But we'll begin where we left off, on the vexed subject of religion.

(to Michael Kirby) Have you ever sought to sit down with Archbishop Peter Jensen and discuss the issue of the Church's position on homosexuality with him?

MICHAEL KIRBY: Sit down would put it a little high. I've certainly corresponded with the Archbishop. He's a very interesting and highly intelligent man, of course, and he's also a Church historian, which is an aspect of Anglicanism that interests me. 

But from the very beginning of the establishment of Henry VIII's Church, it had to be a place where you could mix the Catholic stream of the Church, the Protestant stream and everything in between, and so it's always had to have a space for people of different views and that's said in the very beginning of the Book of Common Prayer. It's a very particular Church and I think the Archbishop knows that history and appreciates that tradition and certainly he's always been willing to communicate about it and I think he's on a journey too. 

We're all on a journey but the bottom line is scripture will ultimately have to accord with science. You cannot have the scripture defying scientific truths, whether on the creation of the world in seven days or on the passages in Leviticus that are usually trotted out against gays whilst ignoring all the surrounding passages that tell us not to mix flax and cotton and not to have rabbis who have cleft chins and not to eat prawns and various other rules. 

So that it's a dialogue and at least you have to say about the Anglican Church, it is having this dialogue openly and internationally, and it's one church that is doing that and there are different views within it but it will be fought out and time is on the side of science and of a scientific view of our religion.

MONICA ATTARD: Now you won't answer this question but I'll ask you nonetheless. Do you think Peter Jensen would be distressed if you did leave the Church? 

MICHAEL KIRBY: Oh I think he would be. He knows from our correspondence of the great importance to me of my upbringing as a Christian and as an Anglican and my love of the Anglican particularity and I think he is glad of that in any believer. So, I think he would be distressed but that would be something he could better answer.

But we correspond in a polite and civil manner. I'm a very civil person. I don't believe in needlessly confronting people. I believe in rational dialogue and one of the reasons why I'm here. I do believe that you can generally talk things through. 

And actually the apostasy question was an interesting one for me because it is difficult in the face of, not of the Koran itself but of the attributed sayings of the Prophet, to talk through the issue of apostasy amongst some believing Muslims. 

MONICA ATTARD: Mmm.

MICHAEL KIRBY: Those who are enlightened point to the Holy Koran and its text, which says that religion can never be enforced on people, but others of a more uncompromising view, point the Hadith, which is the sayings of the Prophet and there it's fairly clear that you cannot renounce Islam.

MONICA ATTARD: Mmm. Okay. We'll move on if we might judge. You've criticized the High Court in recent times for what you described as, and I quote, "the unfortunate surrender of the present court to demands for more and more and more government power". Can you elaborate on that? What did you mean?

MICHAEL KIRBY: That was in the context of...

MONICA ATTARD: The Jack Thomas control order I think.

MICHAEL KIRBY: Yes, well that was in the context of the decision which contained statements that criticized and, you know, on one view disagreed with the decision of the High Court in the Communist Party case. 

Now the Communist party case of 1951 was a tremendously important case because it concerned the terrorists of that time. It concerned the communists in Australia and whether or not their civil rights would be taken away from them and the Communist Party of Australia would be demolished and removed. And so the case and the majority view - because the court, only one justice dissented, Chief Justice Latham - was a very important decision in the history of acceptance of plurality of opinion. It's always seemed to me to be one of the decisions of which we should be most proud. 

But in that decision there were judges, justices of the court in the Thomas case, who effectively said that Chief Justice Latham had been right and that the majority were wrong. Well now, that's not a view that I can accept and so, in the course of my reasons, I said so.

MONICA ATTARD: But when you make criticisms like that, does that affect your relationship on the bench with your fellow judges?

MICHAEL KIRBY: Oh I hope not. I think they sometimes have rather severe things to say concerning my opinions.

MONICA ATTARD: Mmm.

MICHAEL KIRBY: But it's a question of transparency. It's a question of expressing as clearly as you can why an issue is important and why you disagree and why those who read your opinion should accept your view of the previous authority rather than that which is then being advanced. 

MONICA ATTARD: Okay. Now you've also, you've been critical of your fellow judges, saying that you've wondering if Mabo of 1992 and Wik of 1996 would have been decided in the same way today. So, let's just run through them, just, and briefly. I don't want you to give me, I don't expect you to give me an entire judgment but do you think Mabo would have been decided the same way today?

MICHAEL KIRBY: Well this is one of those interesting questions and whole books are now being written, "what if"? What if? And they're actually very interesting. I mean, what if certain things had happened in history? What if Catherine of Aragon had had a son? What would then have happened? Would we ever have had the reformation in England? Would we ever have had Anglicanism? Would we, would England then have gone on to become a Protestant and expansive industrial power where the work ethic was so strong?

MONICA ATTARD: Are you moving towards telling me that you can't answer the question?

MICHAEL KIRBY: No. I'm simply saying that I think it's pointless. I think it is pointless. 

MONICA ATTARD: But, Mr Kirby, you posed the question. 

MICHAEL KIRBY: Yes but it's pointless for me to explore it. I posed the question and citizens, by reading the opinions of the court, can judge for themselves whether that is a fair comment. Whether, if you undo the Communist Party case, would you undo other important cases, such as the decision in the Mabo, the decision in Wik, the decision in Dietrich, the decision in Theophanous on the free speech implication of the Constitution? 

These are very important decisions of the court and there are those outside the court who say all of this was judicial activism. Well, I think that's just code language for saying we don't agree with the conclusions that are reached and we don't agree with the type of society which is expressed in those conclusions.

MONICA ATTARD: So do you think citizens then would be entitled to assume, given you pose the question and given what you've just said about the way people use the description of judicial activism, that perhaps you believe those decisions wouldn't have been decided unless...

MICHAEL KIRBY: Well if people, if people continue to declare that I am an activist I'm entitled to, ever so rarely, to pose the question that there are other views of activism. That activism can also be in the form of demolition of established doctrine and that that is not a good thing and it's not pointing in a direction of a society that I conceive of Australia being.

I conceive Australia as being a society which is reconciled with the Aboriginal people and is just and fair and equal in the rights it accords them; a society that doesn't have a charade in a serious criminal trial but accords people in that situation a right to be legally represented; a society that does accept that in elections you've got to have, an in the period between elections, a degree of free expression so that you've got a, something that is a true choice and not simply a charade of politics.

MONICA ATTARD: Can you ever conceive of a time when any of those very, very important decisions - Mabo, Wik, Dietrich - are overturned?

MICHAEL KIRBY: Oh of course I can. 

MONICA ATTARD: You can?

MICHAEL KIRBY: That's the important thing to say. I mean, I'm not saying that it's just around the corner or it's going to happen tomorrow but the price of freedom is eternal vigilance and you have, as citizens and as lawyers, to be very alert to that possibility and to face up to it and to ask yourself is this the direction we want to move in?

MONICA ATTARD: Let's talk about this issue of vigilance because in a recent article you said Australians tend to be ambivalent towards dissenters, only honouring stirrers and trouble-makers when these heroes are safely dead.

Are we really that conventional?

MICHAEL KIRBY: Well I think we are a pretty conventional society and...

MONICA ATTARD: That's a pretty bleak view of us though, isn't it?

MICHAEL KIRBY: What's that?

MONICA ATTARD: It's a pretty bleak view of us.

MICHAEL KIRBY: Yes but it is part of the reality of a highly urbanized society which had a different historical record to the United States of America. I went to a breakfast recently of Jill Ker Conway talking about the American difference from Australia and how it really had to have a difference because it grew up in a highly fertile country. It was a society, a country which had lots of economic advantages that Australia, living on the edge of a great desert, didn't have and therefore that we are a much more vulnerable society in that respect. And this, it was a very interesting point.

MONICA ATTARD: We knock down our tall poppies. Is that what, is that where we end up?

MICHAEL KIRBY: That is certainly a feature of Australian society and that goes back, I think, to the convict days and the early Irish immigrants and the disputatious nature of our society.

MONICA ATTARD: And is that an aspect of Australian society that you dislike? 

MICHAEL KIRBY: Yes. I don't really think I like it but I think it's a good thing to have free discussion amongst citizens. That's the sort of society I cherish.

MONICA ATTARD: Mmm.

MICHAEL KIRBY: One in which people can have different points of view and still get on well. 

Now, for example, and with a number of my colleagues over the years, I've had a different philosophy but got on very well together. Now, Justice Meagher, who can often be, shall we say, a little conservative in his viewpoints in the law and in life, was a most charming and agreeable person and very interested in things outside the law - interested in art, interested in literature and history - and we had an awful lot in common. 

You can build these relationships and I have such relationships within the High Court of people who would be quite shocking to some of the commentators in the print media to know that we have quite agreeable and civilized and interesting communication simply because we find common ground. And that's how it should be.

MONICA ATTARD: But is there a raising of the eyebrow and it's; "oh, here comes Michael again"?

MICHAEL KIRBY: I hope not.

MONICA ATTARD: One of those things?

MICHAEL KIRBY: I hope not. If so, they've been far too polite to say so but maybe I would also be suppressing my eyebrow every now and again.

MONICA ATTARD: I'm sure. Now, do you see yourself as a dissenter or do you see yourself as a contrarian?

MICHAEL KIRBY: I don't see myself as either. If you look at the decisions of the High Court, the percentage of dissents is trivial. It's very small. If you consider all the special leave hearings we sit in, all the determinations, all the dispositions of matters on the paper and all of those, the percentage of dissent is very small. 

In fact, a very good point, I thought, was made by Andrew Lynch, who spends most of his life analysing the statistics of the High Court, that he found the surprising thing was not the level of dissent but the fact that it wasn't more evenly spread within the court, that there wasn't more dissent by other justices. 

Because if you take the sample of cases which actually go onto a hearing and are fully determined - and that's about 60 or 70 every year - then of their nature, because they've been selected out from the masses of thousands of cases that are seeking to get into that situation, they're going to be, of their definition, at the cusp and therefore, they are matters on which, quite legitimately, you can have different opinions. 

And in the highest court of a nation, selecting these cases out from the whole mass and morass of litigation, of their nature these are going to be matters on which men and women of good will and experience in the law, who look at the values of the law, can disagree.

MONICA ATTARD: You would expect dissent. 

MICHAEL KIRBY: And you would expect levels of dissent. Now the, in that small cohort of the larger statistic of the whole court business of the court, in that area then my dissents have been at the level of about a third of the decisions on the whole and over the years and that is higher than it has been in the past in the High Court. 

But in the Court of Appeal my level of dissent was about 13 or 14 per cent.

MONICA ATTARD: And is the current level, do you think, a reflection of the difference between you and what you stand for and your own particular personal philosophy and those of your fellow judges?

MICHAEL KIRBY: It is affected by the different way in which I look at legal problems, the fact that for me a legal question has not only a text but a context and the text takes on its meaning from context and a wider range of materials, including human rights materials.

I have no doubt that on the issue of the use of international human rights principles, given the way the world is developing, given the way this is happening all over the world, that this will be an established and uncontroversial and entirely orthodox way to go about legal decision-making in 20 or 30 years' time, if not earlier.

MONICA ATTARD: Mmm.

MICHAEL KIRBY: And that therefore, in that sense, my approach will be regarded as regular, ordinary and boring and very uncontroversial.

MONICA ATTARD: Mmm. I'm surprised to hear you say that.

Now, you are due to retire soon. Are you looking forward to life away from the bench?

MICHAEL KIRBY: I'm a little bit nervous actually, if I'm truthful, because every day since I've been a boy of 16 I've been going to work of some kind and, or going to university in the earliest days and...

MONICA ATTARD: And rumour has, rumour has it that you're in your chambers at 5 o'clock in the morning.

MICHAEL KIRBY: Well I was earlier. I've been, you know, I'm slacking. I have to admit I'm slacking in my old age. It's now more likely to be 6 o'clock or 6:15 but...

MONICA ATTARD: Shocking.

MICHAEL KIRBY: (laughs) But if you worked at that pace all your life and been fortunate in the range and variety of the tasks you've had over life, then you are, you do get apprehensive about what remains beyond the great beyond. What's going to be there?

MONICA ATTARD: Do you wish 70 was not the cut-off date?

MICHAEL KIRBY: No. I support the Constitutional amendment that made 70. Some people go on rabbiting and saying it should have been life and we should have been able to go on forever but they then don't think well they probably wouldn't have got on the court if that had happened because the old gentlemen of the past - and there weren't any ladies in those days - would probably still be around. 

And as well as that you do get generational change and attitude, different generation, generational attitudes and it's a good thing in my opinion that we turn the justices out at 70. Seventy's a fair crack of the whip.

MONICA ATTARD: It is. Well, it's not bad. 

So what will you do?

MICHAEL KIRBY: I'm not really sure and it's a sort of convention that you don't go around trying desperately to get things lined up before you leave. That has happened on occasions in England and it isn't a good look because then a judge is looking after his own patch, or her own patch, rather than simply doing their duty and being completely distant from...

MONICA ATTARD: So you're not just going to put your feet up and relax, are you? You're going to work. 

MICHAEL KIRBY: Certainly not! Absolutely not. What about broadcasting? Do you think I might get into that?

MONICA ATTARD: Oh, I'm sure...

MICHAEL KIRBY: Give you a run for your money.

MONICA ATTARD: (laughs) I'm sure we could find something for your to do Justice Kirby.

A final question. You once wrote that progress often belongs to the bold. As Australia's second longest-serving judge, looking back, do you feel that you were bold enough?

MICHAEL KIRBY: Am I the second or am I... I don't wish to stumble over that. I think I'm now the first. I think I'm now the longest. It used to be Justice Kemeri Murray and she retired - I don't wish to be...

MONICA ATTARD: Please no. No. No. No.

MICHAEL KIRBY: ...(inaudible) over this point but...

MONICA ATTARD: No. No. No. If...

MICHAEL KIRBY: I waited a long time for Justice Kemeri Murray to retire and now I...

MONICA ATTARD: (laughing) And you want to stake your claim.

MICHAEL KIRBY: I'm numero uno.

MONICA ATTARD: Okay. Well Mr Numero Uno...

MICHAEL KIRBY: But was I bold enough? Was I bold enough?

MONICA ATTARD: Were you bold enough? Yes.

MICHAEL KIRBY: I don't think I was bold enough. I don't think I was bold enough and I don't think I was bold enough about issues of sexuality at an earlier stage. Ah, I don't think I was bold enough about aspects of legal doctrine where there is injustice and where things should be corrected. 

You have to work within institutions and within paradigms but I made that comment about success belonging to the bold in the context of the steps that were taken by Rodney Croome and Nick Toonen to challenge the Tasmanian laws against gay people in the United Nations.

MONICA ATTARD: Mmm. You advised them against that, didn't you?

MICHAEL KIRBY: And I said that you're wasting your time. There's no way the United Nations is going to get involved in this. They're the world body. They've got to have all sorts of politics involved and lo and behold they thanked me, they went off and the United Nations Human Rights Committee upheld their complaint. 

It led to the reform of the law in Australia but more importantly it stands as a principle for the whole world and that teaches really that in big issues, in big things, you should be principled and bold and I think in recent years I have been more so and maybe the price of the dissents is that is just something that comes with being totally and fearlessly truthful. 

And if Australian citizens ask, "what do we expect the judges of our final court to be? Do we expect them simply to go along with things where they're plainly unjust in their view, or should they express a new vision of law?" And I think Australians would, I hope they would, want their judges of the final court to be bold and that's what I have endeavoured to do.

MONICA ATTARD: Justice Kirby, thank you.

And that was Justice Michael Kirby.

Thanks for listening and thanks to Sunday Profile Producer, Lorna Knowles, and ABC Local Radio Producer, Dan Driscoll.

