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The author, now a professor of public affairs at Princeton University, was successively a clerk for Judge Patrick Higginbotham of the U.S. Circuit Court and Justice John Paul Stevens of the U.S. Supreme Court.  He thus worked in the federal judiciary with two talented judges positioned at opposite ends of the philosophical spectrum.  He states that each of his judges had a deep commitment to the craft of principled judging.  From each of them he learned the importance of the U.S. appointments process.  Without a good process, he declares, the risk to judicial quality is serious. 


Much of the book is addressed to a taxonomy for classifying current and recently past judges of the US Supreme Court according to the values apparent in their reasoning and whether they fulfilled the expectations of those who appointed them.  However, Eisgruber then turns to the strategies that recent Presidents have espoused in making their judicial nominations and getting them past the Senate.  These strategies have led to some awful failures (as in the Bork nomination); some horrible conflicts (as in Thomas); some notable "stealth" nominees (Souter and Harriet Miers); and a long string of ugly fights between the President and the Senate.  


From this analysis, Eisgruber turns to consider ways in which the U.S. the Senate process could be improved.  He identifies some reasonable (as distinct from impermissible) questions that might be addressed to candidates.  He attempts to identify the qualities appropriate for the offices in question.  In more recent hearings before the U.S. Senate he detects some evidence of a return to the more decorous traditions of earlier days.  He acknowledges that 'great' Presidents have sometimes felt the need to exercise constitutional leadership through transformative appointments to the Supreme Court.  He appeals for a more transparent but respectful dialogue between the branches of government, given that the Supreme Court matters precisely "because it is a forum that can give an impartial hearing to urgent claims of justice that have gone unheard or neglected by other policy-makers".  


In earlier times, the issue of elected judges and legislative confirmation processes could be dismissed by the world as uniquely American experiments in democratic populism.  However, as Eisgruber points out, although judicial elections have not taken on elsewhere, various judicial appointment models are now being adopted throughout the common law world.  Those who want to go beyond advertisements and invited applications for judicial selection need to read this book.  It is a warning of how bad things can get under the American system because of the high stakes that are involved in securing the desired outcomes and the enormous differences that legitimately exists over what constitutes a "good" judicial appointment and what does not.


Eisgruber emphasises that judicial nominees should never be asked to answer questions that seek to bind them to deciding future cases in particular ways.  Yet an over-reluctant nominee may easily leave the legislative interrogators unsatisfied and appear evasive or shifty to the large media audience that now invariably follows judicial confirmation hearings before the US Senate.  Some nominees have talked too much, appeared contemptuous of the questioners or revealed too many contentious sides to their professional personality (Bork).  Others, with established skills in court-craft, have talked a lot but dazzled the Senators with their knowledge, style and apparent reasonableness (Chief Justice Roberts).  Still others have alarmed their opponents but been confirmed just the same, usually because the President enjoyed the numbers in the Senate (Alito).  Occasionally, a nominee, badgered for a commitment as to legal outcomes will give one and then ignore it once appointed.  This is what Justice Brennan did when Senator McCarthy, correctly detecting Brennan's liberal inclinations, insisted that Brennan prove himself a good anti-communist by declaring a stand on specific issues about that topic.  Brennan eventually gave McCarthy the commitment he wanted (although McCarthy, as usual, was not satisfied).  The commitment was duly ignored when Brennan participated in subsequent free speech and domestic security cases.


Whilst the motivation of transparency in the judicial appointment process is admirable and understandable, there are obvious dangers in introducing an American-style legislative interrogation of candidates for high judicial appointment.  Fear of rejection may tend to encourage the nomination only of 'safe' nominees who have avoided taking stands on important issues in their earlier careers.  After the Bork hearing there were two immediate consequences in the United States that remain true to this day.  First, judges in intermediate courts substantially cut back in writing on legal doctrine for law journals.  Safer for the ambitious to stay well below the parapet.  Secondly, Congress having flexed its muscles, began rejecting and delaying federal judicial appointments to an extent contrary to earlier practice and reflecting 'tit for tat' partisan retaliation.  The result is the serious log-jam in the appointment process that now bedevils the U.S. federal courts.


Amongst the questions which Eisgruber regards as valid, in order to inform Senators and citizens of legitimate reasons for rejecting a nomination, are those addressed to:

· The values and purposes that would guide a judge in interpreting the open-ended language of the U.S. Constitution;

· The identification of the jurisprudence of past Justices whom the candidates most admires and why;

· An invitation to suggest the reasons that lie behind the existence of judicial review and why it is important;

· An invitation to give "clear examples of times in your public life when you have taken stands or made decisions that were unpopular with other people who would generally share the same values"; and

· An identification of the ways of deriving the implications that exist, if any, in the constitutional document.


Of course, where a Constitution contains value-charged language, as the U.S. Bill of Rights does, many of these questions would have a sharper edge than in the case of the Australian Constitution with its substantially bland language.  Yet the Australian Constitution also presents many decisions that cannot be resolved simply by applying a magnifying glass to the text.  The recent decision of the High Court of Australia in the prisoners' voting rights case (Roach v Electoral Commission (2007) 81 ALJR 1830), where the High Court divided 4:2, is a good case in point.  In constitutional adjudication, and much else, judicial values can be disguised.  However, they are rarely far from the surface.


The significance of Eisgruber's book has increased for Australian readers because of the gradual moves in the States, and some hints of similar trends in federal appointments, to introduce at least some elements of transparency into the previously secret and substantially executive dominated function of judicial appointments.  In the United Kingdom a judicial appointments commission was established in April 2006.  Procedures for open application and public interview of candidates have been in place in South Africa since the commencement of the post-apartheid Constitution.  Public advertisements and processes of application and interview are now spreading even in Australia to the higher courts.  But not, so far, for judicial appointments to the Federal Court of the High Court where the most important and controversial constitutional questions tend to be decided.  

Despite its obvious defects in terms of principle, the present system has generally produced a judiciary of high professional standards and integrity.  When coupled with the convention of strict removal of judges from partisan involvement, it also affords a measured infusion of democratic elements into an otherwise elitist institution that is, after all, a branch of government.  As Australian governments venture tentatively towards greater transparency, Eisgruber's text is a useful reminder of the dangers they need to avoid.  In the end, he suggests that reforms depend upon an appeal to the political process to lift its game.  However, where that game involves strongly held and often bitterly divided views, it would be naïve to expect an early, or necessarily a favourable, response from the political players.  Where change is proposed to long-standing constitutional practices, the Australian response has generally tended to be very cautious.
Michael Kirby
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