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THE HIGH COURT OF AUSTRALIA AND SECTION 92 OF THE AUSTRALIAN CONSTITUTION
BY DR GONZALO VILLALTA PUIG

FOREWORD

The Hon Justice Michael Kirby AC CMG*

This work on the meaning of section 92 - probably the most famous section of the Australian Constitution - is extremely well timed.  It coincides with the publication at the end of March 2008 of the decision and reasons of the High Court of Australia in Betfair Pty Limited v Western Australia
. 

During the twentieth century, cases concerning the meaning of s 92 preoccupied the High Court of Australia.  Only cases concerned with s 51(xxxv) of the Constitution (industrial arbitration) consumed more time and professional energy.  What did the promise that "trade, commerce, and intercourse among the States … shall be absolutely free" mean in practice?  How could the literal word be understood, as a matter of textual reading, to accommodate the types of sensible governmental regulations that were common in virtually every other nation?  How could the High Court permit laws to uphold legitimate public interests – defence of the nation, protection of health, preservation of environmental and other values, fair and orderly marketing, exercise of police powers and so forth – consistent with the “political slogan” reflected in the language of s 92?

In about 140 cases before the High Court's decision in Cole v Whitfield
, the Court struggled to express a coherent theory about s 92 that would be faithful to the text but at the same time respectful of the necessary governmental interests and functions of the States and the other purposes, beyond s 92, for which the Constitution was established.  It has to be acknowledged that the meandering course that decisional authority took over the eighty-five years prior to Cole v Whitfield was not always entirely satisfactory.


The Justices of the High Court themselves admitted that this was so, as Dr Villalta Puig has explained in this work.  Most famously, Chief Justice Latham, in his retirement speech in 1952, remarked that "When I die, section 92 will be found written on my heart"
.  Justice Rich in James v Cowan
 had earlier lamented that "Some hint at least might have been dropped, some distant allusion made, from which the nature of the immunity intended could afterwards have been deduced by those whose lot it is to explain the elliptical and expound the unexpressed".  Justice Deane in Miller v TCN Channel 9 Pty Ltd
 protested that "Many voices of authority have been speaking differently at the same time".  Justice Murphy's prescient attempt in Buck v Bavone
 to rescue s 92 from being a "guarantee [of] economic anarchy" led, at first, to a jest by Justice Mason that Justice Murphy had attempted to insert a new s 92A in the Constitution, as if one such provision were not enough
.  

Yet, with each succeeding decade of the twentieth century, a new judicial theory about s 92 - its applications and permissible exceptions - sprang up.  All of this is recorded by Dr Villalta Puig, as earlier it was by Professor Michael Coper in his sparkling Freedom of Interstate Trade under the Australian Constitution
.  It was as if each generation of Justices of the High Court was dissatisfied with the handiwork of its predecessors.  Each was led by changing economic and social needs or perceived political imperatives to new insights.  Each revealed as legal "doctrine" what, it hoped, could help steer the ship of state to a clear destination by the compass of a section that was not only obscure in its language but evinced "the inherent tension between the Constitution's twin goals of achieving national economic unity and preserving State autonomy and diversity"
. 

Hopes had existed that Sir Garfield Barwick, who as counsel had appeared in many of the s 92 cases (and triumphantly in the Bank Nationalisation Case
) might lead the Court, as Chief Justice, to a new and lasting refinement of this section.  However, this did not materialise.  In fact, it was only when in Cole v Whitfield the High Court disclaimed the self-denying ordinance that forbade access to the constitutional debates in the elucidation of the text, that the Court was persuaded to embark on a new approach.  This happened under Chief Justice Mason's leadership.  


Historically, the change adopted in Cole v Whitfield was probably a product of the coalescence, in constitutional elaboration, of three developments that had begun to emerge in statutory interpretation more generally:  (1) a retreat from the strict literalism of the past; (2) an embrace of contextual and purposive interpretation; and (3) a willingness to access contemporary legislative, historical and social materials in order to throw light on the ongoing purpose of the words that history has left us as the legacy of old commands still having continuing legal effect.  

These developments produced the idea that s 92 was not so complicated after all.  Its text, context and purpose propounded no more than a prohibition on the imposition of discriminatory burdens of a protectionist kind.  After everything that had gone before (and the decisional confusion in the application of old principles during the third quarter of the twentieth century), the unanimous decision in Cole v Whitfield emerged as a kind of coup de theâtre the likes of which happen but rarely in the High Court.  The later decision in Lange v Australian Broadcasting Corporation
 is the only other recent unanimous constitutional decision that springs to mind that, in a stroke, dispelled similar divisions that had preceded it.  

Dr Villalta Puig is critical of the selection in Cole v Whitfield of "discriminatory protectionism" as a test for invalidity under s 92 of the Constitution.  He considers that it "fails to meet the federal purpose that the founders intended for the section".  Most especially, he offers useful insights into the contributions that federal systems of government in the United States, Canada, Australia and elsewhere (but the s 92 provision in Australia and India in particular) have provided to the achievement of large national common markets which other such markets (most notably in Europe) have required much effort, debilitating wars and exquisite negotiations over a long time to achieve.
  

In Australia, we must be grateful, as Dr Villalta Puig implies, that the "series of miracles" by which Alfred Deakin described the achievement of success in the movement for national federation, came to pass.  There is no doubt that the creation of an economic common market amongst the several sub-units of the Australian Commonwealth, contributed enormously to the Australian sense of nationhood, the growth of prosperity, the capacity for self-defence and self-preservation in time of danger and the conditions conducive to a stable democracy, strong institutions and the rule of law throughout the one continental country.

Nonetheless, Dr Villalta Puig considers that, even with the new-found attention to the historical purposes of s 92, more could have been learned from European jurisprudence.  The European Court of Justice will hold that a national law or measure is in contravention of Art 28 of the Treaty on the functioning of the European Union, so long as it hinders interstate trade in an unreasonable manner.
  He suggests that the High Court of Australia will only invalidate a State law or measure under s 92 if it is satisfied that the law or measure in issue not only imposes an unreasonable burden on interstate trade but also that, as a result of that burden, local trade is given a competitive advantage.  He concludes that the test of discriminatory protectionism justifies the perception that the Australian national common market may be less free than the supranational common market comprised by the 27 Member States of the European Union.
  

Dr Villalta Puig suggests that we in Australia, with our different history, constitutional text and fewer impediments might consider embracing the more robust notions of "proportionality" that have flourished in Europe for some time.  These notions were first developed in German law.  They are now an important feature of European law more generally, thanks largely to the work of the two great European courts:  the European Court of Justice at Luxembourg and the European Court of Human Rights at Strasbourg.  Dr Villalta Puig considers that what he calls the "abridged proportionality", embraced by the High Court as a "saving test for s 92", is flawed, because it does not sufficiently reflect "the vision that the founders had of a national market for local produce".


This is not the occasion to respond to all of Dr Villalta Puig’s views.  But several things can be said.  First, his thesis obviously does not invite a return to the chaos and uncertainty of the earlier decisional law.  In effect, it appeals for future cases involving s 92 to build on the logic of Cole v Whitfield.  In short, he wants the High Court to continue to seek a meaning for s 92 out of the context and historical background that led to the adoption of the section; but to do so more wholeheartedly and robustly.  

There may be merit in this opinion.  Yet it is a feature of judicial reasoning in common law countries that it tends to progress by intermittent leaps of insight, rather than by steady, linear movement.  Against the background of earlier decisions and abandoned theories it is understandable that, having found unanimity in Cole v Whitfield, the High Court would cling to its new principle in the hope that it would prove a stable mooring for constitutional doctrine in a previously turbulent sea.  The fact that there were so few cases raising s 92 after Cole v Whitfield, until the recent Betfair decision, suggests either a general acceptance of the principle there expounded or a widespread professional exhaustion and a revulsion at the thought of more experimentation that would endanger the doctrinal unity achieved following so much earlier confusion.

Secondly, I have no doubt that, in Australia, we will see much more attention in constitutional adjudication to the notion of "proportionality" that Dr Villalta Puig advocates
.  Thus, in Lange
, the High Court acknowledged that, there was "little difference" between the traditional but opaque test of constitutional connection ("reasonably appropriate and adapted") and the test of "proportionality" which is potentially so much more meaningful.  Numerous cases in the decade since Lange have made the same point.  The advent of "proportionality" as a useful doctrine in Australian constitutional law seems now to be nigh
.  


The Betfair decision concerned the application of s 92 to a Western Australian law aimed to control Internet betting on races, sporting and other events in that State.  Specific attention was paid to "proportionality" in the case.  The concept was invoked as the means of securing the constitutionally permissible equilibrium "between, on the one hand, the differential burden imposed on an out-of-State producer, when compared with the position of in-State producers, and, on the other hand, such a competitively 'neutral' objective as it is claimed the law is designed to achieve"
.  The joint reasons of six members of the Court in Betfair, in which I participated, went on to say
:

"That 'proportionality' must give significant weight to the considerations … [that] involve the constraint upon market forces operating within the national economy by legal barriers protecting the domestic producer or trader against the out-of-State producer or trader, with consequent prejudice to domestic customers of that out-of-State producer or trader.  They suggest the application here, as elsewhere in constitutional, public and private law, of a criterion of 'reasonable necessity'".

In operation, this line of reasoning may not be so very different from the "robust proportionality" which Dr Villalta Puig has advocated.  In any case, Betfair illustrates the fact that proportionality is now on almost everyone's lips.  We will hear more of it.  

By applying s 92 to strike down State laws purporting to intrude in a demonstrated national (if not international) market in economically valuable services, Betfair arguably shows, once again, the adaptability of our Constitution, its capacity to adjust to entirely new and unforeseen circumstances; and the unacceptability of a purely "originalist" or historical approach to deriving the constitutional meaning from the text.  

Those top-hatted gentlemen in the last decade of the nineteenth century (and there were no women) who decided upon the text of the Australian Constitution could no more have foreseen the Internet, with its on-line betting and ‘dating’, than they could have conceived of an Australian nation independent of the British Empire.  They could not have imagined a polity upholding equality in gender and race.  They could not have foreseen the global struggle for human rights, the advance in completely new attitudes over sexuality, global climate change and so much else.  They could not have postulated nuclear and biological weapons, HIV/AIDS and inter-planetary flight.  

Of its character, the Australian Constitution must adapt to these and future developments that we too cannot foresee.  Section 92 is but one provision that must do so.  We can draw insights about its commands from its history and its original purposes.  But, as with all other provisions of the Constitution, there must remain an element of flexibility so as to allow the documents to adapt to unpredictable changes, simply because that is what national constitutions must be capable of doing.  The joint reasons in Betfair say this clearly
.  In the end, the High Court was unanimous in upholding the application of s 92 to the novel circumstances revealed by that case.  The Western Australian burden on an interstate trade in services was held unconstitutional.  The postulate of free trade within the Australian nation was upheld.  

Thirdly, the value of a book such as this must be assessed by reference to the way in which constitutional doctrine develops in a country such as Australia.  In the nature of things, practising lawyers, rarely adopt a very critical stance over basic issues of constitutional theory.  They are generally too busy to ponder long over such problems.  Their job is normally to advise clients on how the present law operates.  Lower courts are bound by the holdings of the High Court.  Especially in the face of a unanimous opinion, such as Cole v Whitfield, that survives and was applied in Betfair, there is a natural tendency of busy legal practitioners and lower court judges to leave well alone.


This is where scholars, social scientists, philosophers and other critics come in.  Unless they raise their voices in criticism, where they consider it to be due, it is likely that few, if any, in the courts will question established doctrine.  Yet we have seen in the history of the High Court, as of other courts, that things long settled are sometimes reconsidered once flaws are exposed.  Thus it was when Mr R G Menzies, arguing the Engineers' Case
, was given a little encouragement to postulate a new general theory of constitutional interpretation.  This followed two decades of the then prevailing doctrine of reserved State powers and immunity of State instrumentalities.  The history of constitutional law is thus a history of famous cases.  But those cases are commonly conceived and worked up by busy legal practitioners drawing on the ideas of others.  Occasionally, then, they get the green light to propound new ideas for curial acceptance.

By offering his comments on the current doctrine of s 92 of the Constitution, Dr Villalta Puig plays a valuable role in the operation of legal theory in a free society.  The constitutional text binds succeeding generations.  Judicial decisions control what the text means.  But we know that succeeding generations will peer into the opaque language of the text and perceive different answers.  Whether Dr Villalta Puig's criticisms will soon, or ultimately, or ever be accepted is not the point.  Ideas are the ultimate agents of doctrinal change in the law.  They constitute an appeal to the future and to rational acceptance.  For his contribution to the ongoing evolution of the Australian Constitution, Dr Villalta Puig deserves our thanks and praise.
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