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REDISCOVERING RHETORIC
RHETORIC IN LAW - A CASE FOR OPTIMISM?

The Hon Justice Michael Kirby AC CMG*
A PESSIMISTIC MOMENT

Eloquent persuaders:  There are several vocations in which eloquent persuasion is essential.  Religious preachers, academic teachers, politicians, participants in civil society organisations, real estate agents, talk-back radio hosts and other media personalities come to mind.  However, for day to day concentration over long hours on the difficult task of persuading others to accept arguments, the legal advocate is a most important disciple at this altar.  

Whilst other occupations spend part of their time endeavouring to persuade, for the advocate this is usually the main or only reason of professional existence.  There will be long hours of preparation; tedious labour over pleadings; precise study of statutes and decisions; interviewing witnesses; engaging in often tedious social events; and ongoing legal education.  Yet, for the most part, all of these activities are channelled to the ultimate object of the job:  persuasion - whether by written or oral argument.  This is what makes attention to technique an important part of preparation for a life of advocacy.  Surprising, then, that until recently, formal training of advocates in Australia has not generally included attention to the 'rules' and techniques of persuasion, still less to the history and methodology of rhetoric as a formal methodology for winning arguments.

The increasing willingness of leading advocates to share their 'secrets' and to offer hints on techniques that they have found to be successful
 as well as judicial endeavours to identify the skills that have impressed them
, have led to anthologies that become teaching tools for the apprentice advocate
.  

Maximising genetic gifts (intelligence, appearance, facility with language and in engendering feelings) together with observation of leading practitioners at their work and actually honing one's skills in real-life situations, are the traditional means by which advocates are prepared.  These contributions to persuasive power will always play a role.  

Nonetheless, in recent years a growing appreciation has dawned that something more is needed (and can be offered) to improve the novice's talents.  Mooting is a much more important activity in Australian law schools than it was in my time, fifty years ago.  Then, at most, it was an accidental and unenthusiastic part of formal activities.  Bar reading courses, occasional lectures for practicing lawyers and formal advocacy training now supplement the erstwhile confidence in apprenticeship, observation and imitation.  

Because the Australian legal system, and its profession, inherited many of their rules and practices from England, the Bar has long embraced the English suspicion of experts and appreciation of the amateur.  The very way that judges of our tradition have, until now, been appointed from the senior ranks of the practising Bar (and not, as in Europe, from a class of professionals trained from an early age in specialist colleges) illustrates the general English preference for experience over theory.  In our judicial tradition, the inspired amateur, whose skills are honed by years of toil in the courtroom is still generally preferred over academic scholars
, solicitors
 and government lawyers
.  

The common law itself tends to be suspicious of excessive theory.  It continues to accept O W Holmes Jnr's thesis that the life of the law has not been fashioned by logic alone, but also by experience
.  It is as well to remember the importance attached by legal advocacy to experience, when embarking on a study of the role that 'rules' of advocacy and rhetoric may play in the training of Australia’s advocates for their role in the twenty-first century.  


The series of lectures, now collected in this book, that 'rediscovered' the ancient systems of rhetoric and sought to rescue those systems from an Anglo-Australian inclination to treat 'rhetoric' as a pejorative concept, was very well attended.  The lectures indicated the interest of contemporary advocates to travel beyond apprenticeship and observation in order to familiarise themselves with 'rules', 'theories' and 'systems' that have proved useful to professional persuaders in the past.  None of the lectures attracted a larger audience than that given by the Honourable Michael McHugh which now forms the immediately preceding chapter of this book.  

In part, the turnout at Michael McHugh’s lecture was a tribute to the high reputation he had earned, not only as a judge during his service in the Court of Appeal of the Supreme Court of New South Wales and in the High Court of Australia, but also as a leading advocate at the Australian Bar.  Rising from atypical beginnings in Newcastle, by the sheer force of his intellect, energy, insight and gifts of persuasion, he ascended the ladder of fame to leadership of the Bar.  Turning up for his lecture was therefore natural for contemporary members of the Australian 'barrister class'.  In effect, it was a continuation of the practice of learning by observation.  By watching such a gifted advocate, talking of advocates past and of advocacy itself in the present age, we could all perhaps learn something of the essence of the magic that he would distil.  And so we did.

Lifting up:  casting down:  There was another reason why Michael McHugh’s lecture was 'packed to the rafters'.  It was the question that appeared in the published title for his talk.  Could it be that this favourite son of the Bar considered that the "barrister class" was heading for a fall?  Because I chaired the occasion, I had the advantage of watching the faces of the audience.  Those faces exhibited the mixture of emotions that illustrated the fact that a very considerable advocate was at work at his craft.  Michael McHugh lifted his audience up with the old stories of great advocates of the past, chiefly in England (Thomas Erskine, Edward Clarke, Charles Russell, Edward Marshall-Hall, Rufus Isaacs, Edward Carson, Serjeant Sullivan, F E Smith, John Simon).  Then he took the audience still higher with the famous Australian barristers, some of the most recent of whom he had known (J H Want, Julian Salomon, Adrian Knox, Garfield Barwick, H V Evatt, Percy Spencer, W R Dovey, J W Shand, John Smyth, Eric Miller).  

Having painted the sometimes familiar, and therefore reassuring, pen pictures of the leading advocates of yore, Michael McHugh then brought his listeners down to the fall - promised in the title and collected in powerful words at the end of his contribution.  As an illustration of powerful language, targeted on an expectant audience, buoyed up with proper pride in the leaders that had gone before (empathising with them and hoping for a tiny share of their talent and tradition) the speaker carried his audience through the fall to a gloomy estimate of the future of this group of professional advocates - the barrister class in Australia.  

Michael McHugh’s thesis is that barristers have been replaced in public estimation in the twenty-first century by other personalities - media performers, actors and sporting giants.  They have lost the standing and fascination they formerly enjoyed in society and in daily reports of current affairs.  Under pressure, they had terminated the cartel arrangements that had once kept their numbers down and their quality up.  Barristers are now little more than another working group in the national market for "legal services".  Their average incomes have fallen.  High volume work in accident compensation and other fields of legal practice have recently disappeared.  Non-lawyer advocates were beginning to invade their territory.  Many of the barrister class had little or no work.  The "golden age" of the Bar was gone, seemingly forever
.

Three conclusions:  There are truths in many of these points.  They were made the more telling because of the identity of the speaker and the power of his presentation.  My purpose now, as it was immediately following the lecture, is to offer a somewhat more optimistic perspective.  Far from believing that "there is some evidence that the use or decline of rhetoric has contributed" to a fall of the barrister class
, my aim is to suggest three conclusions:

· We should rescue our imaginations from the stories of the great advocates of England of yesteryear, whilst safeguarding that peculiar system of law that English lawyers adopted in to Australia and which we have adapted for our own use.  In that system of law itself lies, I will suggest, the seeds of confidence in the continuing relevance of the barrister class;

· We should record more energetically the successes of contemporary Australian barristers who follow in the high tradition of the heroes of yesteryear but who operate in our own country with its distinctive features, more egalitarian culture and modern realities; and

· We should also acknowledge the reasons for a fundamental optimism in the survival of a specialised cadre of advocates who will continue to perform the work that the famous advocates of times past discharged, in their day.  Today’s barristers will do much the same although in a different professional and social environment where values have changed and where adaptability is needed, and is being shown.  It is pointless and futile to yearn for the golden age of the past.  Golden ages must ever be rebuilt upon new realities.  To yearn for a past that prosecuted Oscar Wilde, that provided no advocate for the indigent criminal accused, that excluded women from the ranks of practising lawyers and had to rely on cartel rules to sustain its wealth is unfruitful.  Building skills in advocacy and rhetoric apt to the present age is better suited for the Bar's survival.  It is what will happen.

THE PRECIOUS ENGLISH LEGACY

An irrelevant past?:  A question is presented on reading Michael McHugh's chapter on the present and future of the barrister class in Australia.  It is whether it is still relevant and appropriate to explain the condition and prospects of legal advocacy in Australia by reference to the famous stories of English barristers who practised their profession during the years coinciding with the modern settlement of Australia.

Of course, it is by no means unusual to take this course.  The traditions of the Bar in Australia are derived directly from those of the British Isles.  The creation of the profession of independent barristers in Australia in colonial times was modelled, as Michael McHugh points out,
 on the tradition of the courts at Westminster.  The robes worn imitate those of English barristers (with the addition, in Victoria, of the rosette on the robe of senior counsel, modelled on that worn by members of the Inner Bar of Ireland).  In this respect, the creation of a ‘barrister class’ in the Australian colonies was simply a feature of the practice of law as it happened throughout the British Empire.  

Not only did the substantive law – statute, common law and equity –come to the colonies and dominions from Britain.  So did the traditions of the legal profession, to a greater or lesser degree.  To this day, the idea of the independent English barrister retains a powerful influence throughout the Commonwealth of Nations.  Wigs may have been abolished in some, but by no means all, countries of the Commonwealth.  Some of the old rules of the cartel have faded - including the two counsel rule, the two-thirds fee rule, the strict separation of barristers and solicitors and even the requirement for barristers always to have instructing solicitors.
  Still, many of the traditions have been retained, particularly that of senior counsel (in some jurisdictions called President's Counsel
 or Senior Advocate
).  Advocates of senior rank in Delhi, Lagos and Bloemfontein wear a robe made of silk, still mimicking the tradition of the Inner Bar in London. 


Continuity and change:  When, in 1983, in the last federal list of Australian Imperial Honours, I was appointed to the Order of St Michael and St George, I began attending the annual meetings of the Order in Sydney.  They were agreeable occasions presided over successively by Sir Garfield Barwick and Sir Harry Gibbs.  Each of those distinguished Australian judges had been highly successful barristers.  Each was sworn of the Privy Council.  Every year, after dinner, Barwick would regale us with tales of the famous English advocates and judges with whom he had crossed swords in his own accomplished life, briefly described by Michael McHugh
.  It was natural for Barwick to tell those stories.  These were the men of Empire.  They were amongst the most impressive and powerful legal personalities that he had met –and he was no shrinking violet.  But as the years went by, Barwick’s repeated stories appeared increasingly irrelevant.  This was not because of any diminished affection for Britain or appreciation of its legal legacy in Australia, especially in that audience.  It was simply because the personalities described seemed far away and somewhat immaterial to contemporary Australian concerns.

The tales of the great English barristers (and of the Irish barristers thrown in for good measure) told by Michael McHugh are thus reminiscent of the legends of the Australian Bar at the time when I was first admitted to its ranks in New South Wales in 1967.  They were natural enough then.  The Australian legal system was still linked to that of England through the Judicial Committee of the Privy Council.  This was before any of the statutes were enacted that eventually terminate the formal, institutional links to the British judges at Westminster.  The abolition of those connections
 commenced the year after my admission to the Bar.  But twenty years later, as chance would have it, in 1987, I was to preside in the New South Wales Court of Appeal in the last decision of an Australian court taken on appeal to their Lordships
. 

Whilst the Privy Council remained at the apex of the Australian judicature, placed there over the High Court of Australia
, it was inevitable that English personalities, English ideas and values, English legal doctrine and English traditions would continue to dominate the imagination of Australian judges and lawyers.  To some extent, the phenomenon continues even into the present age
.


Nevertheless, with the gradual termination of our institutional links, there came an intellectual and emotional severance, at least of the unquestioned acceptance of, and obedience to, legal doctrine and practices emanating from the United Kingdom.  

It is a precious feature of Michael McHugh's chapter that he has recorded, before future generations entirely forget, some of the famous stories of English barristers upon which he and I were raised at the Bar in Australia in the middle of the twentieth century.  It is appropriate to write down that legacy and to acknowledge how it influenced the earlier Australian traditions of the barrister class.  

Nevertheless we must be careful to avoid assigning undue contemporary significance to those stories in today’s Australia.  They are now tales from long ago and far away.  We need to remember, record and tell our own stories.  Inevitably, these will have a more familiar resonance and relevance to the distinctive Antipodean society that we have created.  We need to imagine our country and its laws in its own setting and to cease thinking of it as an outpost of a faded Empire.  The personalities that the Australian Bar should now celebrate are not those of nineteenth century England.  They are those of more recent times in Australia - including Michael McHugh himself.

PRESERVING SOME ENGLISH TRADITIONS


Lest the foregoing be misunderstood as a rhetorical attack on the influence of things English upon the Australian legal tradition, there are a number of the features of the organisation of the legal profession that we have copied from England that, in my view, deserve continuing respect and maintenance.  Not a few of these are important for assuring a safe future for the 'barrister class' in Australia.  In fact, they constitute an antidote to overly pessimistic views about the decline in the importance and influence of the barrister class in the way Australians organise their governmental institutions, especially their judiciary:  
1.
English legal doctrine:  The Australian Constitution is obviously written against the background of the constitutional law of the United Kingdom
.  Many of the democratic arrangements expressed in our Constitution amount to direct borrowings from British constitutional history, which involved the long struggle of the Commons in Parliament to assert the ascendency of the people over arbitrary power
.  Specifically to insist upon the control of the legislature over "regal power", now belonging to the Executive Government
.  In terms of constitutional stability, democratic accountability, fiscal integrity, civilian control and secular government, the British model of the rule of law that underpins Australia's Constitution
 remains one of the (if not the) most successful governmental and legal models in the world;

2.
Source of judges:  Likewise, the creation of an experienced, independent, impartial and practical judiciary is a distinctive inheritance from Britain which is specially appreciated when the failings of the judiciary elsewhere become known.  No doubt aspects of the appointments system for judges might be improved
 to encourage the appointment of more women judges, judges of different ethnic backgrounds and of other diverse qualities.  Doubtless there are poor individual performers and systematic weaknesses.  However, it seems highly unlikely that Australians would change the practice of substantially recruiting judicial officers (and other formal decision-makers) from experienced members of the Bar.  The appointment of persons with such a background, chosen amongst independent legal practitioners who had not been (and will not conceive of themselves as) government servants, is a distinctive feature of British judicial arrangements.  It is a system that tends to enhance judicial independence and effective judicial review of governmental action.  It is a method of judicial appointment more conducive to liberty than traditions of in service training, governmental promotion and judicial self-selection.  If anything, in recent years, the introduction of a like system for the appointment of magistrates in Australia, similar to that long observed in the higher courts, has enhanced the place of the barrister class as the normal source for judicial appointments at every level.  In my view, that will not, and should not, change;
3.
Democratic elements:  The fact that judges are appointed, in the traditional British way, by the Executive Government, accountable to Parliament, and (in the higher judiciary) that judicial officers can ordinarily only be removed by special vote of Parliament
, introduces into judicial selection and removal a qualified feature of democratic participation that should not be lost in the pursuit of the partly illusory objective of "merit".  The infusion by the current procedures of appointment, of greater diversity in gender, values in other respects, might not have occurred in a system left entirely to the "experts" or to small committees of the judiciary or legal profession itself.  

4.
Transparency:  Another precious feature of our legal arrangements is that of transparency of formal legal decision-making.  This too is a reflection of the less authoritarian model of governance inherited from Britain.  Our model may be compared with the alternative Napoleonic model observed in most civil law countries
.  The right and duty of our judges to express their independent opinions, and to respond there to submissions put to them by members of the independent Bar, constitutes a system that comes naturally to judges most of whom themselves came from the barrister class.  So long as the Australian judiciary contains large numbers from this distinctive background, the assurance of independence, impartiality and transparent performance of the judicial function is reinforced.  To that extent the relevance and utility of the 'barrister class' is assured; and 
5.
A safety valve:  Also inherited from Britain is the very close professional, personal and social connection between the judiciary and members of the barrister class.  In small group dynamics of this kind, the vigilance of barristers for the capacity, integrity and impartiality of members of the judiciary constitutes an important protection for all litigants and thus, potentially, all citizens.  No doubt there are dangers in small group dynamics.  These include complacency, self-satisfaction and unquestioning belief in traditional group values.  The inclusion in judicial appointments of a constant replenishment of independent-minded members of the barrister class, tested over many years before their colleagues, constitutes a safety valve against excessive conformity.  During service over thirty years in the Australian judiciary, it is my experience that unquestioning conformity amongst Australian judges, as in the community more generally, has diminished.  Diversity of appointments, including the appointment of some whose background has been outside the 'barrister class', has improved our judiciary by introducing members willing to question even long-settled habits and beliefs.

The result is that we should honour the substantive and professional legacies that we derive in Australian law, as a consequence of our links in the past to English law, its conventions and its institutions - many of them continuing today in a modified form.  

In any reflection on the supposed ‘fall’ in the role and relevance of the 'barrister class' in Australia, we need to be realistic before we become unnecessarily pessimistic.  The judiciary is part of the government of our country.  Most members of the judiciary are, and will continue to be, drawn from the 'barrister class'.  In any case, wherever judges comes from, the judiciary could not perform its functions without the assistance, stimulus, criticism and vigilance of barristers.  They are (as Sir Gerard Brennan repeatedly said) "ministers of justice" in Australian society.  No one of importance that I know is suggesting changes to these fundamental institutional arrangements.  So long as they continue unchanged in fundamentals, the 'barrister class' will enjoy a special professional role.  Indeed, no other occupational group has, or is likely to have, such a continuing, assured, professional linkage to a branch of government of large and even increasing significance.  

This feature of our governmental arrangements, and of the high tradition from which it is derived, needs to be remembered when we consider suggestions of a 'fall' in the role of the 'barrister class'.  As usual, in Australian legal matters, it is essential to start with the Constitution.  And when we do this we cannot go far without seeing, for the foreseeable future, an assured role for Australia's 'barrister class' in the integrated judicature of the Commonwealth.  This is a core advantage of the Bar in a society such as ours.  
DISTINCTIVE AUSTRALIAN FEATURES

Later emergence:  Whilst the burden of what I have said so far is that Australia's constitutional and legal arrangements draw (and are likely to continue to draw) on the traditions of the United Kingdom, any realistic examination of the function of the barrister class in contemporary and future Australian society, also needs to take into account those characteristics of our society that mark it off from that of Britain.  Distinctive features make it dangerous to import into Australian images of the present and future role of the 'barrister class', notions frozen in memories of earlier times in England.  I am sure that this was not the purpose of Michael McHugh's contribution.  But conceiving of nineteenth and early twentieth century heroes of the Bar as markers of the Plimsol line for the "golden age" could easily lead us into error.

The most obvious point of distinction in Australian traditions is one brought out in the McHugh chapter itself.  The barrister class, as such, can be traced in England to the seventeenth century, with its forebears practising in advocacy of various kinds back to the era of the Year Books
.  In Australia, the first barristers did not appear until 1825
.  The tradition is therefore a much shorter one.  Necessarily, it has catered for a different community whose social structure has reflected, and stimulated, somewhat different values.


Egalitarian elements:  Some of the stories of the great barristers of England described in Michael McHugh's chapter seem to reflect distinctive features of British society, in which those barristers practised.  It was a society in many ways different from that of Australia.  Our society developed in the rustic, often penal, colonies established far from "Home".  Whilst family connections and inter-marriage were often important for legal advancement in Britain
 (and although famous family names regularly appear in Australian chronicles of the law) the class structure here was never the same as in Britain.  There was no local Australian aristocracy.  From the 1870s public education was free, secular and compulsory in most of the Australian colonies.   Universal suffrage, which extended to women, came earlier in Australia and with far less contention.  The spirit of Australian society has always been more egalitarian.  

One gets an impression that some of the barristers in Victorian England, celebrated as legendary heroes by Michael McHugh, might have been regarded as a trifle precious in Australian colonial and post colonial circumstances.  It was unsurprising in those circumstances that early women legal graduates, such as Ada Evans, would not tolerate their exclusion from the Bar
.  The earliest Australian barristers might have reflected many of the attitudes of their English counterparts in those times, most of them having themselves been called to the Bar in Britain.  However, the English model, unaltered, could scarcely serve as one suitable for contemporary, let alone future, Australia.  Any professional occupation, but particularly one whose members are effectively assured of future places in a branch of Australia’s government, could not long survive with some of the attitudes of superiority recounted in the stories of nineteenth century English tyros and their trial exploits.  

New values:  In keeping with the distinctive and more egalitarian features of Australian society, have come new and different values that make it fundamentally unsuitable to compare today's Australian 'barrister class' with that of nineteenth century England.  

When one pauses to think about it, Oscar Wilde was a very easy target for Carson
.  It needed no special rhetorical skills to lay a trap for Oscar.  When I read the story of Carson’s cross-examination today, the thought that enters my mind is not of how brilliant the advocate was but of how oppressive and disproportionate the law was that Carson was pursuing with such apparent relish.  Similarly, although Sir Roger Casement's treason to the British Crown was well and truly proved by F E Smith's telling advocacy
, Casement is now regarded in Ireland as an early champion of national independence.  Any modern barrister, armed with the evidence that Carson and Smith possessed, could have made mincemeat of each of those targets.  

At this remove, is it possible to harbour a lurking suspicion that the tales of Wilde, Casement and other victims of English forensic 'magic' have endured in the Bar’s chronicles because they reflected the unnuanced values of Britain at the height of its Empire – values that do not exist any more, including in Britain itself.  Today, in Australia, to unravel the evidence of an accused in a like predicament, somewhat less contemptuous rhetoric would probably suffice.  

The key to F E Smith, as a barrister, emerges in Michael McHugh's record of the contemporary opinion that he "despised almost everybody"
.  A person with such an attitude to humanity and life is less likely in Australia today (or in Britain) to be regarded as "one of the legendary models of the profession"
.  Of course, the role of a leading barrister does not extend to being universally liked or even admired.  Sometimes there is lethal and unpleasant work to be performed.  But for contingent members of the judicature, whose values will then prove important for the attainment of justice and the shape of law in society, an attitude of contempt for almost everyone does not necessarily seem a good beginning.  

My own professional models of Australian barristers of the highest talent as advocates bring back memories of their civilisation, humour, worldly wisdom, invariable politeness to opposing counsel and witnesses and personal kindness to struggling juniors.  Lacking a "born to rule" class, it could not be expected that the Australian Bar would necessarily reproduce, or idolise, people like Smith or Carson.  The description of Rufus Isaacs
 on the other hand, as a suave advocate with very broad interests
 recalls to my mind his Australian equivalents, such as Harold Glass and Gordon Samuels.  Even perhaps Gordon Wallace whose practice before the High Court was as large as Barwick's.

Not entertainment:  Further, to lament the decline in the column inches attributed to the submissions of today's barristers, when compared to those of earlier times, including in Australia
, and to regret the ascendency in popular esteem of television readers, sports people and popular singers over today’s barristers, is to compare apples to oranges.  

Australia has now ended the death penalty that attracted the bread and circuses of the past
.  Today, Australian barristers are much more likely to be found engaged in the efforts of Reprieve International, to combat the death penalty overseas and to provide legal assistance to Australians and others on foreign death rows
.  I feel no regrets at the passing of the law’s professional part in those macabre and shoddy dramas.  DNA evidence in the United States and Australia show that every legal system produces serious miscarriages.
  Burying the prisoner within the prison wall where such risks exist is too high a price to pay for an advocate’s, or judge’s, momentary power over life and death.  

Similarly, I am no mourner over the disappearance of the spectacle of newspapers like Truth, parading the "adultery" and other private conduct that afforded barristers front page stories in the days of my youth.  That publicity was won at the price of the dignity of fellow citizens, caught up in divorce in earlier times.  It does not take much skill for an advocate to humiliate someone in such a public predicament.  I doubt that many contemporary Australian barristers truly lament the passing of these features of bygone forensic days.  As with the death penalty, if that was the price for an ascendency of the 'barrister class', we are well rid of it.

Much more significant is the point lurking behind Michael McHugh’s criticism, namely the failure of modern media to cover seriously the business of the courts and of advocates at their work.  Even in the High Court of Australia we observe virtually no coverage of any detail concerning important cases argued and decided by the Court.  That is where one often sees Australian barristers, at the height of their powers, assisting judges to come to lawful and just conclusions.  Addressing this information deficit for our citizens is a real matter for attention.  But this concern does not arise because the personalities of modern barristers attract less contemporary newsprint for their own glory.

Other deficits:  There are many other explanations for the change in "celebrity status" in Australia of barristers today when compared to the past.  These include the decline in civil and criminal jury trials.  This has resulted in a fall in opportunities for rhetorical flourishes that were features of much advocacy in the past.  The expansion in general education in our community helps contemporary listeners and readers to see through bravado and to thirst for facts.  The substitution of written for oral submissions has changed the dynamics of much legal persuasion.  The expansion of the length of many trials has also exhausted reasonable bounds of community attention.    

On top of these developments a truly worrying shift has occurred as disputes are shifted from the independent courts to private arbitration or mediation, behind closed doors.  These are the real features that need to be addressed in Australia in considering a future role for barristers that harnesses their special skills of advocacy and deploys them in valuable and socially constructive ways.


Economic competitiveness:  It is true that, over the past twenty years, legislative and other changes have produced large alterations in the staple work of many of the Australian legal profession.  Solicitors have lost their monopoly of land title conveyancing.  Barristers have seen workers' compensation and accident compensation litigation disappear or diminish radically
.  If Sir Daryl Dawson spoke of a "legal services market"
 this, as Michael McHugh recognises, was precisely because the skills of advocates and other lawyers nowadays represent an international market of considerable economic importance.  Nobody aware of the advertisements for professional positions in this global market can ignore the demand for such highly specialised professional talents.  The challenge is to retain the best of the culture of client service and professional independence (as well as the duty to the courts) that existed in earlier years whilst adapting to the new opportunities and challenges for legal advocates presented by changing national and global realities.


Retaining unjustifiable anti-competitive practices seems unlikely to be tolerated long in a society like Australia's which has made economic progress in recent decades because successive governments have abolished such practices for other occupations and interests.  As a long-run strategy, it seems unlikely that such practices will survive for the 'barrister class'
.  The world today does not owe any professional group a cartel-protected living.  It shows an unwarranted lack of confidence in the viability of the occupation of barrister even to contemplate a return to such arrangements.  The only restrictive practices that are likely to survive for the barrister class are those that are fully and thoroughly justified in the public interest, principally for the protection of clients, witnesses and the community.

REASONS FOR OPTIMISM

Entrenched courts:  If the changing nature of legal practice and the enlargement of competition for advocates in Australia will continue to cause a shaking out of work for the barrister class that was formerly so profitable, why am I optimistic about the long-term future of the barrister’s profession?  Why do I not accept that legal advocacy is riding for a fall?


The beginning of the answer is to be found in the basic nature of Australia's governmental arrangements, already mentioned.  The Australian Constitution establishes a federation.  It creates an integrated judicature and a national system of appeals with a single common law, entrenched federal courts and State Supreme Courts and a single national common law.  

Legalism is inescapable in a federation.  Courts are an indispensable part of such a polity for they must determine where governmental power lies.  State courts share with their federal counterparts a measure of protection for their independence
.  The federal constitutional writs are entrenched and legislation cannot override or diminish their effectiveness
.  Jury trial of indictable federal crimes is entrenched.  Indigent prisoners must effectively be provided with proper legal representation.  All of this means that Australians live in a Commonwealth that is permeated by law.  The law is everywhere.  The nation therefore requires trained advocates to discharge the essential functions of the courts.  It will, in turn, continue to draw on experienced members of the barrister class for appointments to the independent judiciary.  

In such a society, to speak of the "fall" of the barrister class is to focus unduly on transient features affecting supposed past glories.  It is not to focus on fundamental arrangements that are unlikely to change and that guarantee a continued role for barristers of great importance.

A special talent:  A key feature of the constitutional arrangements is the determination of the important disputes in society by independent decision-makers rather than by force, power or economic superiority.  Even sporting disputes in our country are sorted out in the most famous courts in the land:  the League Judiciary and the Court of Arbitration for Sport – each with a healthy participation of past and serving judges and current advocates.  Australians like things done this way just as they long preferred industrial arbitration in courtrooms to the operation of unbridled industrial power.  

The growth of many tribunals, some of which, both federal and State, afford opportunities for representation by qualified advocates illustrates Lionel Murphy's prediction, expressed when the Bar in 1974 expressed concern over the then perceived prospects of the ill-fated accident compensation legislation.  Lionel Murphy declared that the experience of the law teaches that "when one door closes, another opens".  So, substantially, it has proved.  

I do not overlook the fact that some tribunals exclude or limit the appearance of legal practitioners.   Nor do I neglect the probable decline in the role of industrial courts and tribunals following recent decisions of the High Court
.  I am aware of depression and loneliness for some members of the Bar.  Nevertheless, in a community that channels a great part of civil conflict into an orderly formal and institutional process, the functional need for people who can present and argue cases seems likely to increase over time, rather than to diminish.

Come ten o'clock each weekday morning, in court houses great and small and before tribunals throughout Australia's continental landscape, decision-makers present themselves to hear and decide contested cases.  Sometimes individuals will represent themselves.  Courts and tribunals must then do their best to arrive at lawful and just conclusions.  But if the stakes are high enough, if the law allows for it, if the case is a serious criminal or public law matter or if constitutional issues are raised, a trained advocate is then as necessary for the task in hand as trained professionals are in other equally dire predicaments of life.  In such cases, where no other funding is available, litigants with a big stake will generally seek out, and pay for, advocates with training and experience to represent them and to prosecute and protect their interests.


The number of people in any society who have the personality, training, talent in analysis, coolness of temper, boldness of attitude and capacity and willingness to undertake the taxing work of advocacy is strictly limited.  These are specially demanding tasks.  They demand qualities both of intellect and personality.  They require a capacity to appeal, at once, to the rational mind and to the emotions or feelings of the decision-maker.  Not everyone who aspires to be an advocate succeeds.  It is a vocation that calls for particular capacities and special abilities.  It imposes great stresses on those who undertake the task.  Fortunately, there is a regular stream of initiates who feel the call to communicate and to persuade and who study law so that they will do just that.  


Despite the decline in particular fields of legal practice, the Australian Bar is considerably larger today than it was when I was practising.  The highest incomes may have diminished from those earned by leaders of the Bar in England in the days of the heroes
.  However, incomes of advocates have always been variable.  In any event, in my experience, those who feel the call to be barristers are generally not motivated by income alone.  If they were, they would probably opt for other fields of legal endeavour or for merchant banking, the futures exchange or work buying and selling Sydney real estate.  Certainly, they would not opt for judicial appointment.

Exercise of rhetoric:  Skills of advocacy require a special talent.  That talent can be improved by observing relatively simple rules.  The growing importance of written submissions demonstrates a comparative decline in orality in courts, a search for greater economy and efficiency and a recognition that many advocates are better and more precise in written than in oral persuasion.  

Yet, in Australia's courts and tribunals, none should under-estimate the importance of oral persuasion.  From a busy Local Court to the High Court of Australia, decision-makers are affected by oral advocacy simply because they are human.  In the High Court, we often see it at its best in the special leave list.  Warning lights and buzzers add to the stress and tension that extend to all of the participants, including the judges
.  The capacity to encapsulate complex factual and legal materials, to express them accurately and briefly and to maximise the short time available, either to secure or resist a grant of special leave, brings out particular talents that not every advocate - even one gifted and experienced - possesses.  

If special leave is granted, the hearing of an appeal demands the most careful thought to be given to the way persuasion can best be presented.  Soon after my arrival in the High Court of Australia, in Wik Peoples v Queensland
 I heard some of the finest advocates in the nation, appearing for and against the appellants.  Sir Maurice Byers QC, past Solicitor-General for the Commonwealth, spun his propositions with a confidence born of huge experience.  Lodged in my mind is still the powerful rhetoric of Walter Sofronoff QC for the Wik Peoples - an indigenous community in North Queensland.  He painted a powerful verbal picture of the interaction of Aboriginal law and the law of the Australian settlers.  The contrasts, the ironies, the inequalities and the old and new law were melded together in a most potent concoction.

In deciding the Wik case, the High Court was divided four Justices to three.  Two of the three dissentients (Chief Justice Brennan and Justice McHugh) had been parties to the majority decision in Mabo v Queensland [No 2] 
.  It was that ruling that the Wik sought to build upon.  The Court was thus closely split.  Every word of persuasion counted.  I pay tribute to all of the advocates on both sides for the power of their arguments.  Let no one say that oral persuasion is unimportant in the courts and tribunals of Australia.  It represents the life blood of independent decision-makers.  This is unlikely to change.


It is the persuasion of advocates that sharpens the controversies that are then taken behind the purple curtain, when the judges retire to discuss, consider and write their opinions.  It is the persuasion of advocates that the judges will often reflect in their reasons.  It is the advocate who plants in the minds of the judges, by oral or written submissions, the ideas that must be assembled to construct reasons for or against the parties before the court.


One can see formidable examples of rhetoric, doubtless often born of advocacy, in many decisions of the High Court of Australia.  Thus, there is Chief Justice Latham's memorable appeal to Cromwell's words:  "Being comes before well being" in his defence of the Communist Party Dissolution Act 1950 (Cth)
.  Justice Dixon responded with his powerful reminder in the same case, Australian Communist Party v The Commonwealth
, that the lesson of history, and not just ancient history, includes the way executive governments sometimes move in a fashion inimical to freedom.  

More recently there are vivid illustrations in decisions of the High Court of Australia in the contesting opinions expressed by the Justices.  I would mention, because of my familiarity with them, Justice McHugh's opinion in D'Orta-Ekenaike v Victoria Legal Aid and my own attempted answer in that case
; Justice McHugh's rebuttal of the role of international law in constitutional adjudication and my own effort to explain the contrary viewpoint in Al-Kateb v Godwin
; the majority's opinion in Combet v The Commonwealth
 and the dissenting opinions of Justice McHugh and myself.  More recently there is the contest that emerged between the majority and minority opinions in Roach v Australian Electoral Commissioner
, in the Gypsy Jokers case
 and in O'Donoghue v The Commonwealth
.

Australian and British appellate judges are sometimes criticised for their failure to engage expressly with each other’s reasons and to answer each other's arguments.  This is, I think, less true of the High Court of Australia and of the Supreme Court of the United States than it is, say, in the House of Lords
.  If there is a sharpening of the argument and a responsiveness to the rhetoric from the Bar table, the credit can often be taken by the advocates who press their arguments in strong and compelling terms, capturing the minds of the judges who then proceed to reflect those arguments in their own writings
.  

Without good advocacy, good judicial opinions would be much less likely to emerge.  I pay a tribute to the Bar of Australia that has assisted me over my years as a judge in reaching conclusions and offering reasons to explain them.  It is impossible to conceive of the performance of judicial duties in Australia without such assistance in virtually every case.  If the submissions have been clear enough, and imaginative enough to capture the decision-maker's mind
, they tend to linger and then to work their magic, perhaps in the sub-conscious mind.  This will be specially important in answering contrary submissions.  The essence of an honest dialectical process is engaging with the difficulties of a problem.  Identifying obstacles, and giving the best answer possible, is a prerequisite to persuasive and transparent decision-making.  

English social conventions generally favour diffidence, politeness and under-statement in verbal intercourse.  Those conventions have worked their way into the traditions of the Australian judiciary and of the barrister class.  In so far as they promote courtesy and calm in often stressful circumstances, they serve a practical professional purpose.  But where they encourage loose thinking, obfuscation of issues or lack of directness, they impede the proper performance of the task in hand.  Rudeness to an opponent or colleague is rarely called for.  But failure to meet arguments by dialogue can be interpreted, sometimes correctly, as an admission that a convincing argument does not exist.


Innovative and adaptive guild:  A recent poll of Australian lawyers asked 137 legal professionals what value they thought their organisation appreciated most.
  According to the responses, most respondents felt that their employers valued "results" above all else:  comprising 43% of the cohort.  Coming equal second in appreciation, were "people" and "ability to conform", the answer given by 25 respondents.  "Hard work" attracted 22 votes.  The least valued attribute, attributed to employers, peers and colleagues was "innovation".  That value gained only 6 respondents.  The sample is small.  The selection technique is undisclosed.  The group polled appears to have been limited to lawyers working in firms or institutions.  Almost certainly it excluded full-time advocates.  Yet the result is disturbing for its strong emphasis on conformity.  

Michael McHugh's chapter on the past and future of the barrister class illustrates the changing patterns of work of this distinctive professional group over the centuries.  As causes of social conflict change in response to changes in the law and in society, the places where advocacy will be useful also change.  Barristers and other lawyers must be innovative and flexible.  On past experience, there is no reason to believe that adaptability at the Australian Bar has dried up.  Seeking to still anxieties about appearing before a new and unknown tribunal, Harold Glass QC once told me:  'Remember, the basic skills are the same.  Master the brief.  Present the case as clearly and simply as you can.  Whoever they are, they will want to get the most assistance they can out of you.  Keep your eye on the chance of error.  Appeal and judicial review remain as a back-stop'.  It was good advice.  It still applies.  

This is why the skills of advocacy and rhetorical argument have a universal validity, although the venues and occasions change.  In my own professional lifetime, some work of legal advocacy has certainly disappeared or fallen away:  civil jury trials, accident compensation cases, defamation and much work before industrial tribunals.  But other work has expanded greatly:  administrative tribunals and judicial review; environmental and planning law; anti-discrimination cases, refugees’ appeals and now human rights cases; federal family law with a much larger and ever-growing ambit; properly funded criminal trials; new work before international tribunals and overseas courts; parliamentary committees and countless inquiries; conciliation and mediation.  


There are now more than thirty Australian law schools where for a very long time there were but six.  They attract some of the highest school leaving achievers.  Indeed, at the Sydney University Law School the qualifying entry mark for the undergraduate law degree class is no less than 99.6.  On my school’s results I would have made it.  But many of my class at the Sydney Law School 1958-61 would probably have been excluded.  The criterion of exam-proved brilliance is itself something of a worry, given the variable intellectual challenges that an average life in the law presents.  

Nevertheless, new entrants into Australian law schools still arrive each year.  A small proportion of them, year by year, aspire to a life as full time advocates.  If they enter the barrister class, they accept "years of toil, nights of stress and days of danger"
.  Not for them the large organisational environment, with its institutional supports and measured predictability.  These are the lone rangers of the law.  They know the risks and perils but they press on regardless.  Experience over hundreds of years indicates, clearly enough, that they will keep coming.  This will happen because of features of their intellect and personality.  But it will also happen because there is a social and economic need for advocates and for the particular services of advocacy which they provide.

A BRIGHT TOMORROW

The life and work of the 'barrister class' in Australia is constantly changing.  As in any occupational group, in an economy that generally resists cartels, adjustments are required.  When high volume work suddenly disappears those adjustments are extremely painful for some.  Without underestimating the personal difficulties that such changes cause, especially for those of middle years caught in a professional time warp, the history of the Bar indicates that adaptability within this highly talented group of lawyers is a product of the joint forces of capacity and necessity.  

If the barrister class in Australia no longer enjoys the celebrity, unquestioning respect, media attention and high incomes of their forebears in England and Australia in earlier centuries, they are not alone in this fate.  They live in a world which has smashed its idols.  Institutions that enjoyed unquestioned respect in my youth - the Monarchy, the Church, the Police, the Universities and even the Judiciary – are now portrayed as merely human institutions.  As such, they have strengths, it is true.  But they also have weaknesses, flaws and demonstrated foibles.  All of them, and many more, are now removed from their elevated pedestals.  If they are to be appreciated, it is only for their proved integrity, social utility, demonstrated merit,  and adaptability.  It would be a presumption to think that, somehow, the barrister class could escape this world-wide change in the Zeitgeist.


In the end, the careers of individual barristers will suffer and some will fall.  Particular work will disappear.  A shaking out of those who cannot, or will not, adjust will happen.  But the notion that the class, as a guild of clever individuals, will "fall" seems most unlikely.  The Constitution virtually assures a future to the cadre of trained advocates.  Some must always be viewed as in training for the judicial office.  For the rest, the need for persuaders, explainers, courageous representatives and brave advocates will continue undiminished.  Essentially, this is because of the kind of society we live in.  In a sense, the assurance of the survival of this barrister class in Australia lies in the very individuality of those who make-up its numbers.  It is that individuality, reinforced by years of practice, that helps protect the culture of individual dignity and rights and the rule of law that are amongst the most precious features of Australia.  We should rejoice in these facts.  They are reasons for optimism.  

In his first great dictionary of the English language, Samuel Johnson defined "rhetoric" as "The act of speaking not merely with propriety, but with art and elegance"
.  He quoted Bacon’s Reflections on Learning as declaring "Grammar teacheth us to speak properly, rhetorick instructs us to speak elegantly".  Times change.  But the need for advocates with rhetorical skills seems quite safe and perfectly assured.  Shakespeare called "rumour" a pipe:  'blown by surmises, jealousies, conjectures'
.  The rumour of the "fall" of the barrister class, their rhetoric falling with them, seems reassuringly premature.
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