11.

DEAKIN UNIVERSITY, AUSTRALIA
FACULTY OF BUSINESS AND LAW

INSTITUTE OF GOVERNANCE, ORGANISATIONS AND REGIONAL DEVELOPMENT

MELBOURNE, 21 AUGUST 2008

LAUNCH OF THE GORD INSTITUTE

The Hon Justice Michael Kirby AC CMG

Justice of the High Court of Australia

WELCOME TO GORD


I am delighted to be associated with the launch of the Institute of Governance, Organisations and Regional Development (GORD).  Especially so because the launch coincides with a conference of GORD that indicates the challenging topics that will come under the aegis of this new organisation.


Deakin University takes its name from one of the most remarkable and creative figures in Australian history.  Alfred Deakin was probably the most influential of the founders of the Australian Commonwealth.  It required a series of miracles to bring together the disputatacious leaders of the Australian colonies to form the continental nation that we know as the Commonwealth of Australia.  Deakin was a curious man for his times.  An unusual and mystical person, he did not fit into any rigid orthodoxy.  He questioned orthodoxies and challenged received wisdom.  I cannot think of a better symbol of the inquisitive spirit that should motive an Australian university.  Specifically, I cannot think of a name in Australian history that goes so well with what I take to be the objectives of the new GORD Institute of Deakin University.


The Institute is established to promote high quality research within the Faculty of Business and Law of Deakin University.  It will address current issues facing business, the community and the economy not only in Australia but internationally.  It will promote joint research collaborations with domestic and overseas scholars.  It will afford an umbrella for the existing research clusters within the Faculty and encourage members of Deakin University who have an excellent record of publications and grants, to further their studies.  Specifically, it will encourage them to undertake research in issues of economics and society, including human rights, governance, regulation and performance of corporations and other entities in markets, workplaces, trade, development and the economy.


The strategies of the GORD Institute will include to encourage visits from distinguished overseas scholars; to prompt dialogue within and outside the University; to seek out industry-relevant research and funding for that purpose; and to promote fresh ideas addressed to the specific problems of regional development in a country of continental size, such as Australia.


The objectives of GORD are admirable.  They mean that Deakin University will take full advantage of its regional situation but avoid parochialism and seek out universal truths to the advantage of the region, the nation and the world.

I congratulate those who are involved in the new GORD Institute.  As a citizen, lawyer and judge, I am proud to be associated with this launch.

CONFERENCE CORNUCOPIA

The conference that will accompany the launch of GORD is a veritable cornucopia of important contemporary ideas.  It brings to Australia a number of outstanding intellects from overseas who will enrich our thinking and help place the Institute on the right track from its earliest days.


The opening session of the conference, on issues of climate change will be led by Professor Graciela Chichilnsky of Columbia University in New York.  Succeeding sessions on indigenous issues will include one on the initiatives that have been taken by Canada, like Australia a settler society, to address the Canadian equivalent to our "Stolen Generation" experience.  Professor Bradley Morse of the University of Ottawa in Canada, will describe the remedial initiatives taken in Canada to provide reparation for State-imposed assimilation of children.  He will reflect upon the implications for Australia of the Canadian Indian Residential Schools Settlement.


Emeritus Professor Garth Nettheim of the University of New South Wales will lead a session on human rights and indigenous rights in Australia.  I pay tribute to Professor Nettheim for his leadership in this area from long before the time when it became a large political moment.  Professor Nettheim has helped instruct generations of lawyers and citizens into a greater sensitivity for this topic.


Professor Peter Dowling of Victoria University of Wellington in New Zealand will examine issues of governance and management in the Chinese state-owned enterprises as they operate today in one of the most exciting economic environments in the world.  Tariff reform will be examined by Professor Pascalis Raimondos-Moller of the Copenhagen Business School in Denmark.  


The conference will then examine both hard-nosed and what one might call soft-nosed topics of great importance.  Amongst the hard-nosed sessions will be those on the operation of audit committees, given by Professor Jenny Stewart of Griffith University; a session on the Australian Stock Exchange recommendations on good governance, led by Associate Professor Sue Wright of Macquarie University; and a session on risk management to be offered by Professor Nava Subramaniam of Deakin University.  

To illustrate the engagement of the Institute with social and equity issues, Professor Eric Colvin of Bond University will examine the ongoing challenge presented by wrongful convictions.  Professor Julie Cassidy of Deakin University will explore the protection of the vulnerable in our society.  And Professor Michael O'Driscoll of the University of Waikato in New Zealand will examine research on the work life balance.


The range and variety of the topics to be explored at the conference illustrate the future challenges that lie before the GORD Institute.  It is hard to imagine a more interest-filled two days.  The best lawyers are always those who mix high professional skills in so-called "black letter" topics with a true engagement with the operation of the law in society.  I like to think that this is a particular objective of Deakin University.  Nothing else would be fitting to a University that bears the name of Alfred Deakin.

THE TRIPARTITE FOCUS

Governance:  The Institute boasts of a tripartite focus and the first ingredient in it is governance.


Earlier in 2008, in an initiative of which Deakin himself would surely have been proud, this nation embarked upon the so-called 2020 Summit.  It is rare that Australia pauses to look critically at its governance and to consider, in consultation with the citizens, ways in which the governance might be improved.


One topic which, not unexpectedly, arose during the Summit was whether Australia should move towards a republican form of government.  Of course, there are many features of Australia's governance that are republican in substance whilst the form of the Constitution remains that of a constitutional monarchy.  The very name "Commonwealth", which so upset Queen Victoria, is derived from the short period of republican government in England, under the Lord Protector, Oliver Cromwell.  Those, like myself, who believe that all power in Australia derives ultimately from the people (electors) of the Commonwealth have already embraced the substance of republican ideals.  The residue of monarchical form is substantially historical.  But it continues to fulfil certain functions - most especially dealing with the "Head of State problem".  By ensuring that the Queen, as the Head of State, as well as her representatives, have highly circumscribed powers, we avoid many of the problems that arise in nations that have republican Heads of State or Heads of State, with significant powers, who challenge the legitimacy of Heads of Government.


Another issue that presented in the 2020 Summit was, unsurprisingly, the Bill of Rights issue.  This is a subject that finds Australia almost alone amongst developed countries of the Western world.  Victoria has recently embraced a Charter of Rights and Responsibilities.  This document may help to stimulate the legislative process and render more transparent the consideration of departures from fundamental rights by Parliament - or failure by Parliament to address earlier derogations from human rights that lead to proceedings in the courts.

The whole process of law-making in the modern world is fraught with difficulties and imperfections.  In part, this is because of the control that is exerted over that process by relatively few people - many of them unelected and operating in party organisations that are much less open and transparent than the formal institutions of governance - the Parliament, the ministry and the courts.  Ensuring that law reform and law-making are more efficient, transparent and responsive to popular initiatives constitutes one of the main challenges to governance in Australia today.  I hope that the new Institute will address these and other problems of governance.


Organisations:  Lord Scarman once said that the tendency of the English was to reduce all problems to institutional solutions - generally by creating a committee.  Ensuring the success of the institutions that exist in society, and considering any new institutions that should be created to supplement them, is an objective worthy of this Institute.


Even with well established institutions, like the judiciary, questions are now being asked which were once neglected:

· Should there be formal training for the judiciary?

· Should the judiciary be subject to ongoing requirements of legal education and education in social change?

· Should more transparent appointments bodies be created to remove the risk of cronyism or party politics in judicial appointments?

· Would such bodies fall under the power of "the old boys network" in the law and thereby remove the lingering advantages of democratic input into judicial appointments and the values that such appointees bring to the office?

· Should there be new procedures for complaints against judges and for monitoring their performance:


There are similar debates over the other institutions of society, most especially the Parliament (which has lost much power in the last century to the Executive); and the Executive itself (which in more recent times has lost power to the Head of Government (whether Prime Minister or Premier).  Lawyers have a tendency to live in the world of fictions.  Citizens also repeatedly refer to the 'democratic' character of the Australian Constitution.  But there is a need for close examination of how the institutions actually work in practice and how democratic will can be truly reflected in our governance, given that political parties now comprise fewer and fewer citizens yet with ever-increasing power over what actually happens.


Civil society organisations constitute the active ingredient in most democracies.  When I served as Special Representative of the Secretary General for Human Rights in Cambodia, I became aware of the potent force of non-governmental organisations and the way in which they could stimulate the actuality of democratic life.  It is so in Australia too.  


The Cambodian NGOs pressed for a law to regulate their activities.  This was a curiosity for me, having been brought up in the tradition of the English law which is that persons and organisations can do anything they like unless the law specifically forbids it.  I cautioned against pressing for a law on civil society organisations lest, when enacted, it was oppressive.  But the NGOs were adamant.  Eventually, such a law was enacted.  As I suspected, it contained many restrictions and regulations that tended to re-affirm my advice on the advantages of not having such a law.  In part, this dichotomy of opinion derived from the differing French (civil law) tradition which operated in Cambodia from colonial times.  


In Australia, the decision of the High Court in the Work Choices case (2006) 229 CLR 1, affirmed the enhanced power of the Federal Parliament to enact laws with respect to defined constitutional corporations.  This large appreciation of the corporations power has led, effectively, to a substantial accretion of law-making power to the Commonwealth.  Nowadays, there are not too many activities that are not in some way performed by or connected with a corporation, whether public or private.  The shift in federal regulation under this head of power, has already begun.  It is uncertain where it will end.

Regional Development:  The Work Choices case was also important for the related impact of the accretion of federal power on the location of governmental (specifically legislative) power within the Australian Commonwealth.  It was once said that a beneficial aspect of federalism was the capacity that it provided by which State Parliaments could enact laws that were novel and experimental.  Certainly, this is what happened in the 1960s in South Australia under the Dustan government.  Laws on environmental protection, consumer protection, homosexual law reform, women's rights etc were enacted and subsequently copied throughout the Commonwealth.  It would be a pity if a result of the Work Choices case were to result in ever-increasing concentration of law-making power in Canberra and the removal of such power from local and regional communities and their influence.  This is an important aspect of governance and regional development to which the new GORD Institute will have to turn its attention.


Beyond the issues of regional and rural Australia are the issues of decision-making writ large.  We now face many global challenges that include several to be examined in this conference.  These include climate change; protection of the interests of indigenous peoples in settler societies; the shift from tariff barriers; the imposition of global standards on corporations and stock exchanges; and the considerations of risk management.


This last topic is also highly pertinent to ensuring respect for the biosphere and for the future of the human species and other forms of animal life on this planet.  One problem of governance at a State level is that it may neglect, or totally ignore, the initiatives that are necessary on a global and even larger basis.  In previous centuries, such problems hardly ever presented themselves.  But they are well and truly on the agenda of governance and organisations today.  

The establishment of this Institute within Deakin University is therefore most timely.  I congratulate the University and the Faculty of Business and Law for establishing it.  I will watch its achievements with close attention, as will the citizens of Australia who promise to be its primary beneficiaries.
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