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13 October 2008
INTERVIEW BETWEEN LOUISE MAHER ABC RADIO 666 AND JUSTICE KIRBY

Intro: High Court judge Michael Kirby has linked high rates of depression amongst lawyers to the way they charge for their services. Studies show that one in five barristers and one in three solicitors suffer depression. That’s the highest rate among any profession in Australia. Justice Kirby has today been speaking to law students at the Australian National University on the topic “What makes a good lawyer?” and I caught up with him earlier.

Q: Do you have to care about justice to be a good lawyer?

A: You ought to care about justice. But recent figures are suggesting that you’ve also got to care about yourself because there’s a lot of evidence coming out now of very high levels of depression in the legal profession. It maybe true of other professions. But if you’re not, as it were, alert and happy in the job then you’re not going to do a good job for your client or for justice. So it’s a matter of loving justice but also reserving a bit of a love for yourself. It sounds odd but there’s a lot of evidence of depression.

Q: Have you noticed that yourself working in the law?

A: I don’t feel it myself. Amongst barristers it’s one in five reporting depression and amongst solicitors one in three. One in three, that’s a very big percentile. Really we’ve got Jeff Kennett and a few other people to thank for raising this issue and it’s quite an important issue I think. I’ll give students, every time I speak to them, I give them the usual spiel about being concerned with the law; being concerned with society; not just being entirely selfish; not just being concerned only about making money; being concerned with justice. But this new phenomenon is one that we’ve got to address.
Q: You say you haven’t suffered it yourself personally, but have you noticed it amongst your colleagues, and if so, or if not, what do you think has led to such high rates of depression amongst legal practitioners?

A: I’m not entirely sure. You don’t tend to notice it amongst high achievers or at least it is maybe there but it’s well hidden because such people have exciting, interesting, fulfilling and worthwhile lives. It is an important thing. Actually in New South Wales – I was patron of the Young Lawyers last year – this was their big project. And I must admit at first I thought “why are young lawyers talking about this, this is surely a problem of older lawyers”. But not so, according to the statistics. It’s something that permeates the law and no doubt other professions and other jobs. But it’s something we’re talking more about and it’s a good thing. Once you start talking about it you can look for the solutions.
Q: You wonder whether it says something about the people who are attracted to law in the first place or whether it’s something about the law that can exacerbate these feelings.

A: I’ve always thought the people who are attracted to law tend to be very high achievers at school. They also tend to be those who put their rulers and pens in a very straight and orderly way. They do tend to be control freaks in a way and they like to see everything neat and ordered and of course in a way that is the role of law in society and we mustn’t downplay it. We’re very lucky in Australia to live in an ordered, rule of law society of uncorrupted officials – it’s very rare in the world. But there are lots of pressures that come with that and I think one of the pressures that’s new compared to my day is the pressure of time charging. You don’t look at the case holistically. You’ve now got to charge so much for every seven minutes. That puts a lot of pressure on lawyers, including young lawyers. And that is a new phenomenon and maybe that’s one of the causes of the higher levels of depression that are being recorded.
Q: That is being reviewed now, at least in New South Wales. Do you think that’s a good thing?
A: I think it’s a good thing that it’s being reviewed. Chief Justice Gleeson always used to say that unfortunately time charging rewards slow lawyers. If you were slow and not quick on your feet then you spent a lot of time and that meant the bills went up. Whereas fast and intuitive and informed lawyers could do things more quickly. So it’s not a good system. I don’t know, but it may be one of the phenomena that’s adding to the pressures and the stresses.

Q: What would be a better system? What would you replace it with?

A: When I was there – of course, as you get old you tend to think everything you did in the “good old days”, the “golden days”, were the best way of doing things. But in those days you didn’t charge by the minute, you charged by the job. There was that marvellous word “say”. You would list all the things you did and then you’d put “say 100 guineas”. That was the way it was done then. Now, no doubt that had its weaknesses too in that the “say” often spun out into undeserved amounts. But I don’t think time charging is the way to go. I’m glad that in New South Wales they’re looking at it and I think we should be looking at it everywhere in Australia.

Q: Well maybe New South Wales could lead the charge here, but is there a role for the federal government in looking at this, or instituting some inquiry?

A: I don’t think we need another inquiry. I think we need to watch what’s happening in New South Wales and then, in the genius of our federal system of government, we could maybe learn from what they do and copy it. But it’s something that’s definitely on the agenda. The fact that young lawyers are putting it on the agenda is a good thing. In my day, young lawyers wouldn’t talk about this. They’d be talking about the latest case and how they were going to get ahead and what their achievements were going to be. That still is important, but you’ve got to keep a space for yourself because a happy lawyer and a happy professional, a happy person, is going to do a better job for the client.
Q: Do you think, Justice Kirby, that the right sort of people are being attracted to the law? You talk about how high achievers are attracted to the law and often we see that young people who are getting high marks in school gravitate towards law because in a way it’s kind of expected of them. Does that mean though we’re getting the best lawyers?

A: That is a very important question actually. And it’s one which law schools are looking at at the moment. Because now, in order to get into the Sydney law schools and the Australian National University and no doubt elsewhere, you’ve got to have really good HSC results. By really good I mean we’re talking about 99.6 per cent. Now, I would have made it in those days because that is what I got in my leaving certificate. But lots and lots of really good lawyers who got in, including some in my family, didn’t get marks in that percentile. Now where are they going now and what are those people doing that they’re being pushed out of law and are the people who are coming into law really the best types? In medicine, in the University of Newcastle, they adopted a system of dual entry. They took half of them on HSC results and half on interview. There’s an international project on this to study the outcomes, whether interviews bring out better doctors. I think that maybe we need to do a bit of experimentation like this in the law.
Q: Justice Kirby, you say that justice is important to being a lawyer, that you need to care about justice, you need to believe in justice, but then how do lawyers cope when they have to argue the case for someone they know is guilty of a crime?

A: This is the thing that a lot of lay people puzzle over. They just don’t understand how you can do it. But, you see, as a lawyer your job is not to prejudge the matter. That belongs either to the jury or to the judge or the magistrate. Your job is to present the argument as best you can as the person would themselves if they have the skills and knowledge. And it is just not your job to prejudge it and you have to do the best for the client and that’s how our system works: by making sure the best case is put forward for the client. You make sure that the court, which is neutral, will come to the best and fairest and most lawful result. So it’s not a big problem in the law. I’ve always been puzzled that lay people think it is. What a presumption it would be if a person’s lawyer prejudged them and didn’t give them their fair opportunity and their day in court? I mean, that would be an outrage.

Q: I wonder though whether that is a difficulty which some lawyers have to face though when they know on the one hand that they are doing the best thing for their client and they’re working to the best levels of their profession, on the other hand there could be a moral problem for them in doing that.

A: Well, if there’s such a moral problem and they can’t do their best professional job the requirement of the law is that they get out of the case and let somebody else do it who can be completely neutral and dispassionate and just do the best task. But it is not the person’s lawyer’s job to prejudge the case. That belongs to the Bench. So long as you understand that then the lawyer should be able to put the case in the best possible way and keep a neutrality and keep a distance and keep professionalism, which is what the client expects.
Q: And just finally Justice Kirby, you are due to retire from the High Court ...

A: I knew the R word would come up.

Q: … next March on your 70th birthday but you have suggested that you may choose to bring your retirement forward. Where’s your thinking at the moment?
A: It’s not a mystery. It depends on whether the Parliament enacts the amendments to the Judges’ Pensions Act to protect my partner, Johan, who’s been with me for 40 years. If that amendment goes through I will go on the first day of the new term because it’s better for the new judge and for the Court that the year is then laid out. The judge is then there for the whole year. But if it’s not amended in this session, well I’ll just stick around until my birthday and hope that the Parliament of Australia will remove the discrimination against me and my partner.

